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Wheat and Justice 


TOM CAMPBELL of Hardin, Montana, the world’s greatest wheat farmer, has 
just finished harvesting his 1948 crop of three-quarters of a million bushels. His 
farm, which the Detroit News suggests might better be called a “wheat factory”, 
consists of 65,000 acres, 20,000 of which are devoted to grazing and the remaining 
45,000 to wheat, half planted and half lying fallow each year. His crew of 51 
combines and 165 men has reaped, threshed and hauled to the railroad as high 
as 36,000 bushels of wheat in one day. With all 500 plows at work, it takes just 
ten seconds to plow an acre of the level Montana table land, and only 14 man- 
minutes are required to produce a bushel of wheat, from breaking ground to 
storing the threshed grain. 

For uncounted centuries mankind has raised wheat, and during most of that 
time the ground was prepared with a crude, home-made plow pulled by human 
or animal labor, the grain sowed by hand, and 
the wheat separated out by being rubbed by 
hand or trodden under foot and then winnowed 
by being tossed into the air for the wind to 
blow away the chaff. The resulting product was 
doubtless about the same thing Campbell gets, 
but if such methods were relied on today millions 
of people in America and foreign countries would 
go hungry. 

Legal principles and ideals of justice have 
been fairly constant through the ages, now and 
then undergoing slight refinements even as im- 
proved strains of wheat are from time to time 
developed. The machinery for applying them to 
the lives and activities of the people, however, has undergone changes as drastic 
as have the machinery and methods of the wheat farmer. Without such changes, 
in unending succession, twentieth-century Americans would starve for justice 
just as they would starve for bread if for Tom Campbell’s “wheat factory” were 
substituted the primitive farmer plowing the soil with a pointed stick. 











The idea that lawyers should unite to promote a more efficient administration of justice, was first 
proposed by Herbert Lincoln Harley, who devoted the best years of his life to this form of public 
service. 
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DEAN CLARENCE E. MANION of the University of Notre Dame law school will 
address the annual meeting of the American Judicature Society in Seattle, Wash- 
ington, on Wednesday, September 8. Dean Manion’s subject will be “Have We 
Lost the Ball?” The annual meeting will be held at luncheon in the University 
Room of the Benjamin Franklin Hotel, and tickets may be purchased at American 
Bar Association headquarters. All members and friends of the Society will be 
welcome. Following Dean Manion’s address there will be a short business meet- 
ing for the election of directors and officers. 


—— 


AT THE REQUEST of the Section of Bar Activities of the American Bar Associa- 
tion, the American Judicature Society has accepted custody of the file of 
applications for award of merit submitted by a score of state and local bar 
associations during past years. These have been made available on a lending 
library basis to bar association officers throughout the country, for the purpose of 
guiding them in planning their associations’ activities, and in preparation of 
their own applications for the awards. If you would like to look over a resume 
of the activities of some of the better bar associations of this country, write to 
the American Judicature Society, Hutchins Hall, Ann Arbor, Michigan, stating 
whether you are interested in state, metropolitan, or small local associations. Do 
not make the mistake, however, of assuming that a small association has nothing 
to learn from a large one or that a large one cannot profitably take note of what 
its smaller neighbors are doing. Requests for specific items will be honored as far 
as possible; otherwise, two or three of the best of those on hand will be sent. 
Borrowers will be expected to pay transportation charges both ways. 


—_———_—_< oa —_ 


NEW PRICES FOR THE JOURNAL take effect this month, following establishment of 
a new wage contract with the unions involved in its production. The cost of the 
JOURNAL has doubled during the past ten years. During the three-year period of 
1937 to 1940 when it was sent to all members of the American Bar Association, 
the A.B.A. paying half of the cost, the net cost of an individual subscription was 
computed at 20 cents a year, and a subscription rate at that figure was estab- 
lished to comply with requirements for second-class mailing privileges. Today the 
net cost computed on the same basis is 40 cents a year. 

Second-class mailing was discontinued when the A.B.A. contract was termi- 
nated in 1940, and the policy of free distribution to interested readers which 
was then resumed now remains and will remain in force. Such a substantial in- 
crease in costs, however, compels renewed vigilance to see that free subscriptions 
are not wasted. Thanks to our 9,000-dues-paying members (whose dues have not 
been increased), we can still send the JOURNAL without charge to anyone who is 
interested enough in its subject-matter to ask for it and to read it. An occasional 
check-up ‘is necessary, however, to make sure that these copies do not go into 
the waste basket unopened. A post card check of the entire free mailing list 
carried on during recent months and now just about completed has resulted in the 
dropping of several thousand subscribers who did not return the postage-paid 
card requesting continuation of the subscription. 

The JOURNAL mailing list today consists of about 9,000 members and about 
16,000 free readers, all of whom have asked for it and promised to read it. The 
16,000 free readers are a very important part of our circulation, for from their 
number will be recruited additional new members and additional supporters for 
the causes and projects to which the Society and the JOURNAL are devoted. The 
offer of a free subscription to any interested person is still open as cordially as 
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ever, and of course we are anxious, as always, to hear from readers and others 
who would like to become supporting members of the Society. 

Although JOURNAL subscriptions are free, and single copies of current and 
recent issues are sent free and postpaid on request, it is not practicable to supply 
back numbers or to fill quantity orders for recent issues on that basis. A sched- 
ule of prices for these will be found at the bottom of this page. 


_— OOS 


NO PUBLIC OFFICIAL is more influential than the American judge; yet no official 
is more politically helpless. Paradoxical though it may seem, there is no one who 
is closer to, and at the same time further removed from, the mass of the American 
people. His duties are so arduous that he must of necessity be a student and a 
recluse. For fear that he may be charged with favoritism he must avoid even 
an appearance of undue intimacy with attorneys and with litigants. Even his 
right of friendship is limited; yet, and especially where the system of primary 
elections prevails, his position is pre-eminently political, and he is ever at the 
mercy of the politicians and of the powers behind the throne, whether those 
powers be popular, corporate, or democratic in the broader and higher sense of 
the term. In order to survive the ordeal of the primary elections, at which anyone 
can be a candidate, and at which every new aspirant may “gumshoe’”’ for election, 
he should himself be popular and have a large public acquaintance; yet, without 
losing his self-respect and without degrading his office, it is almost impossible 
for him to become popular.—Andrew Alexander Bruce. 
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Family Life Conference Suggests New Judicial Procedures 
and Attitudes Toward Marriage and Divorce 


PAUL W. ALEXANDER 


“We would abrogate the old theories of guilt and punishment and antagonistic 
divorce and offer in lieu of them the modern philosophy of diagnosis and therapy 
designed to accomplish in each case what is best for the family and consequently 
best for society. To replace the antiquated machinery we offer the modern pro- 
cedures of the family court, operating within a framework of, and administer- 


ing, law adapted to social uses.” 


THAT THE REPORT of the Legal Section of 
the National Conference on Family Life in 
Washington last May “could be of momentous 
and historic importance” was the opinion ex- 
pressed by one scholarly “Wall Street” lawyer, 
who also predicted that it “will mark one of 
the most important milestones in the entire 
history of the American Bar Association.” 

This report suggests revolutionary changes 
in philosophy, procedure and type of court deal- 
ing with divorce. It was prepared by an ad hoc 
committee of the American Bar Association.} 

The National Conference on Family Life was 
called together by the President of the United 
States to consider primarily the protection 
of family life in America. It comprised over 900 
“experts and specialists” from every state, two 
territories and 33 foreign countries. 

The reception accorded the report was note- 
worthy in four or five respects. 

It had previously been submitted in full to 
several hundred lawyers, judges, law teachers, 
sociologists, clergymen, journalists and others, 
and their reaction had been uniformly favor- 
able, often enthusiastic. 

At Washington a score of press correspon- 
dents, columnists and radio commentators—a 
group of realists if there ever was one—spent 
over an hour cross-examining one of the auth- 


The author is judge of the Court of Common Pleas, 


Division of Domestic Relations, Toledo, Ohio. He 
writes: “To call me a judge is something of a mis- 
nomer. I am really a sort of public mortician. In the 
past eleven years I have presided over the final ob- 
sequies of twenty-two thousand dead marriages. The 
trouble is I have buried a lot of live corpses. There 
was no sure way to discover and resuscitate the spark 
of life that surely remained in many of them.” 
Reginald Heber Smith, Boston, the original chairman 
of the American Bar Association committee, was unable 
to attend the Washington conference, and the report 


ors of the report. Without exception their coyv- 
erage was favorable, sometimes laudatory. The 
report received the lion’s share of the Con- 
ference publicity. 

A considerable number of leaders of the nor. 
mally conservative American Bar Association 
went along with the report one hundred per 
cent despite its revolutionary nature. 

Prelates, clergy and legal counsel for various 
faiths, Catholic and non-Catholic, found in the 
report nothing to which they felt obliged to 
take exception. 

Lawyers from Boston, New York, Chicago, 
Washington, Milwaukee and other cities studied 
and discussed the report in detail and voted 
their approval unanimously. 

This was not the first time the American 


Bar Association had undertaken to do some §— 


thing about divorce. Away back in 1879 it had 
its Committee on Law Reform working toward 
a uniform divorce law. And in 1882 it approved 
an “Act to prevent fraudulent divorces.’” But 
in the intervening years nothing appears to 
have been undertaken of so far-reaching im- 
portance as the present movement. 

The report presented to the Washington Con- 
ference last May will be submitted in sum 
marized form, to the American Bar Association 
House of Delegates in Seattle in September. 
Many individuals and organizations are look- 


was presented by Judge Alexander. Subsequently, Mr 
Smith’s duties as director of the Survey of the Leg 
Profession required him to relinquish the chairmanship 
of the committee, and Judge Alexander was appointel 
in his stead. 

1. See 33 A.B.A.J. 1207, Dec. 1947; 34 A.B.A.J. # 
Jan. 1948; 34 A.B.A.J. 195, Mar. 1948; 34 A.B.AJ. 
448, June 1948. 

2. See “Chronological History of Uniform Marriagt 


and Divorce Law Movement,” by N. Ruth Wood of tht! 


Missouri Bar, Women Lawyers’ Journal, Spring 19! 
p. 30. 
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ing to that organization for leadership. As the 
“Wall Street” lawyer said, the report “could 
be of momentous and historic importance, but 
not if it is now filed away with the archives.’ 

All current efforts appear to be founded on 
the postulate that something is radically wrong 
with the way we handle divorces. So very 
much has been written and spoken on this 
theme that we need not expand upon it here. 
Nation-wide attention was again directed to 
some of these evils in an article entitled “Dis- 
honest Divorce” in the December, 1947, Atlantic 
Monthly, by Reginald Heber Smith, then chair- 
man of the A.B.A. committee. 

From the outset the committee has permitted 
nobody to lose sight of the fact that (1) the 
family is a legal unit, created by law, protected 
by law, and involving a legal status which can 
be dissolved only by law; (2) that law is the 
most powerful instrumentality for social con- 
trol ever devised and, in a democracy, the only 
power that has the moral right to regulate hu- 
man lives; (3) that the committee refuses to 
budge from legal principle when individual free- 
dom is at stake or permit the state to impose 
its will on any individual except in accordance 
with law; (4) that when an individual has 
properly become the concern of the state, the 
state must, for its own protection and advance- 
ment, and for the help, guidance and protection 
of the individual, utilize not merely legal sanc- 
| tions, but all possible remedies such as those 
afforded by religion, medicine, sociology, edu- 
cation, ete. 

Grounded firmly on these postulates, the fol- 
lowing is a slightly condensed version of the 
draft of the report submitted to the Legal 
Section of the National Conference on Family 
Life and unanimously approved by it. 

“Divorce—a legal concept—may dissolve a 
legal status, but the results are a broken 
family.” This statement by a learned professor 
ina leading law journal is fairly typical of the 
prevalent professional and lay attitude toward 
divorce. This is why people speak and write and 
struggle against divorce. 

We believe this premise to be unsound. It is, 
ettymologically speaking, preposterous; it puts 
the cart before the horse. 


3. Among organizations presently working toward 
somewhat the same ends are the National Probation 
and Parole Association (long interested in establishing 
family courts) ; the Social Science Research Council; 
Possibly the Uniform Social Welfare Acts Section of 


-New Divorce PrRoceDURE SUGGESTED 


A FEW ELEMENTARY TRUTHS 


1. The broken family is not the result of 
divorce; divorce is the result of the broken 
family. 

2. (A realistic concept): The spouses in 
actual fact divorce themselves. “Divorce” comes 
from the Latin “divortere,” to turn apart, come 
to the parting of the way, separate. The spouses 
separate themselves. In the last 8,000 cases 
tried in a midwestern city the spouses had 
already been separated an average of well over 
two years before coming into court to get their 
divorces. Divorce didn’t separate them. 

(Of course the lamentable availability of the 
quick, easy and cheap divorce in so many juris- 
dictions may accelerate many separations; but 
that does not alter the fact that divorce is the 
result rather than the cause of marriage fail- 
ure.) 

3. The real cause of broken families is not 
divorce but drunkenness, cruelty, neglect, de- 
sertion, infidelity, etc., of one or both spouses— 
things that used to be called sin. 

4. The marriage fails because of the failure 
of the individuals who marry. The alleged 
grounds for divorce are merely pegs—often 
artificial—upon which the decree is hung. The 
real grounds lie in the character defects of one 
or both spouses. The cruelty, infidelity, etc. 
are merely symptoms or outward manifesta- 
tions of such character defects—which some 
of us believe can be summed up in selfishness 
and inconsiderateness. 


A NEW AND VALID PREMISE 


Now if these indeed be truths (as well as 
elementary) it would appear that greater cause 
for concern lies not in the fact that so many 
spouses are seeking divorce but that so many 
spouses have grounds for divorce; that the 
“national tragedy of divorce” is but a symptom 
of a greater national tragedy, to wit, the in- 
creasing disintegration and disorganization of 
family life. 

And a new and valid premise is indicated— 
one that will afford a fresh approach to the 
whole problem. It might be stated somewhat 


the National Conference of Commissioners on Uniform 
State Laws; the National Council on State Legislation; 
the National Association of Women Lawyers; the Mis- 
souri Bar Association and others. Information supplied 
by N. Ruth Wood of the Missouri Bar. 
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along this line: “Divorce is the result of mar- 
riage failure, rooted mainly in the inherent 
character defects of the individuals who marry.” 

Such a concept should serve to direct the 
attack not upon effect but upon cause; to divert 
it from divorce to the selfishness, sinfulness, 
immaturity and other fundamental factors 
making for marital unhappiness and hence 
broken families. 


LAW OF DIVORCE SHOULD BE IMPROVED 


Since it appears inevitable that divorce in 
some form will always be with us, the Ameri- 
can Bar Association Committee would not 
struggle against it but would improve it. 
Without rationalizing (we hope) we would 
make it rational and realistic; we would sup- 
plant stupidity with sanity, destructiveness with 
constructiveness. No better way is immediately 
apparent for legal science to do its part toward 
the preservation of family life. 

Let no one make the mistake of suspecting 
that any proposal submitted by the Committee 
is either a direct or insidious attempt to open 
the floodgates for more divorces. On the con- 
trary, we would expect to stand shoulder to 
shoulder with the church and all forces for 
good in fighting any proposal] that would have 
such effect. 

And let no member of the legal profession 
get the mistaken notion he is to be read out 
of the picture or that any legitimate avenue of 
income is to be closed to him. On the contrary, 
his place in the picture would be as definite 
as ever, but—he would play a constructive role 
rather than the purely destructive one so often 
forced upon him. 


UTTER IMBECILITY OF PRESENT LAW 


No one is more painfully conscious than the 
legal profession of the utter imbecility of our 
present divorce procedure and the pernicious 
and almost wicked philosophy upon which it is 
based. Every honest lawyer is ashamed of the 
atmosphere of hypocrisy and lies in which he 
usually must handle a divorce case; every con- 
scientious judge is bitter about his impotence 
under existing limitations and restrictions. 

Social workers view with unconcealed scorn 
the legalisms and fictions of divorce; the press, 
periodical writers and speakers treat with out- 
spoken contempt the way we handle divorce; 
and that large segment of society which has no 
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compunction about ignoring or evading the law 
to serve its own purposes can and does do gy 
here with impunity. 

The ineffable ineptitude of our divorce phil. 
osophy and procedure as related to family life 
might be summed up this way: the spouse 
themselves kill off the marriage; the trial is 
merely the autopsy or post mortem; the decree, 
the burial certificate. 


I. To SUPPLANT ARCHAIC LEGAL PHILOSOPHY 
WITH NEW PREMISES 


A. As to guilt and punishment. 


One main difficulty derives from a false 
premise inherited from the ecclesiastical courts 
in whose jurisdiction the subject matter of 
divorce a mensa et thoro first reposed. It is the 
doctrine of guilt and punishment. A spouse is 
charged with violating his marriage contract, 
He is tried in a quasi-criminal proceeding, the 
issue being his guilt. Everyone is familiar with 
the way this unsound test actually serves to put 
a premium on vindictiveness, vilification, ex- 
aggeration, fabrication. The smoothest perjurer 
is soonest rewarded. This is partly why we re 
ferred to the old philosophy as “almost wicked,” 

When, by this dubious means, the guilt of 
defendant is established, he is punished in 
various ways in various jurisdictions, but 
mainly by being deprived of his married status. 
To consider this as punishment is, of course, 
absurd for almost always the “guilty” party 
is as anxious and often more anxious for his 
freedom than the “innocent” party. 


B. As to contentious litigation. 


The ordinary divorce case is a sham battle 
against the little man who isn’t there. Between 
85 and 90 per cent of all cases are wholly uw 
contested or “default.” Of the 10 or 15 per cen! 
in which a contest is threatened, from half t 
90 per cent are settled before trial, so the 
actual contest does not materialize. Thus “the 
battle of the divorce court is, in the mail, 
cinema warfare. The smoke and the noise art 
all parts of a picture, conventionalized by maiy 
centuries of tradition; but aside from the cor 
troversies on incidental matters such as prop 
erty, alimony or support money, there is né 
often a real contest before the courts.’ 

Yet, “Anglo-American law still assumes that 


4. Marshall and May, The Divorce Court, Ohio, > 
11; The Johns Hopkins Press, 1933. 
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divorce is a contest between two parties, one 
wanting the status changed because of the 
preach, the other opposing it. The forms and 
procedures that the law sets up, therefore, are 
intended for contentious litigation.”® In adopt- 
ing the legal theory of antagonistic divorce “the 
ecclesiastical courts which laid the eggs of di- 
yorce procedures, and the chancery courts, 
which, like a hen adopting a duck’s eggs, incu- 
bated them’’® both appear to have fostered and 
perpetuated an archaic misconception. 

So we would abrogate the old theories of 
guilt and punishment and antagonistic divorce. 
In lieu of the former we offer the modern phil- 
osophy of diagnosis and therapy designed to 
accomplish in each case what is best for the 
family and consequently best for society. To 
replace the antiquated machinery we offer the 
modern procedures of the family court, oper- 
ating within a framework of, and administer- 
ing, law adapted to social uses. 


Il. To ProvipE A FAMILY CouRT WITH 
SOCIALLY-ORIENTED LAWS 


A. The modern juvenile court a prototype. 


Half a century ago we started taking chil- 
dren out of the criminal courts and handling 
them in a brand new kind of court, the juvenile 
court. In criminal court the sole issues were 
guilt and punishment. In juvenile court these 
ideas were relegated so far into the background 
that in the more progressive courts they have 
entirely disappeared. 

They have been replaced by the new phil- 
osophy of diagnosis and therapy. Instead of 
determining whether the child is guilty of an 
offense and, if so, sentencing him to a sort of 
children’s prison, the court tries to determine 
why the child behaves as he does and correct 
his behavior. In other words, the juvenile court 
diagnoses the problem and then endeavors to 
treat it by removing or rectifying the causes.’ 


HANDLE SPOUSES LIKE DELINQUENT CHILDREN 


We suggest handling our unhappy and delin- 
quent spouses much as we handle our delinquent 
children. Often their behavior is not unlike that 
of a delinquent child, and for much the same 
reasons. We would take them out of the quasi- 
criminal divorce court and deal with them and 


5. Ibid. p. 12. 
6. Ibid. p. 15. 
1. Obviously, the juvenile court is without power to 
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their problems in a modern family court. When 
a marriage gets sick there is a cause. This 
cause manifests itself in the behavior, or mis- 
behavior, of one or both spouses. Instead of 
determining whether a spouse has misbehaved 
and then “punishing” him by rewarding the 
aggrieved spouse with a divorce decree we 
would follow the general pattern of the juvenile 
court and endeavor to diagnose and treat, to 
discover the fundamental cause, then bring to 
bear all available resources to remove or rectify 
it. 

To do this sort of thing our prototype is 
equipped with a staff of trained specialists. In 
the larger courts it comprises the pediatrician, 
nurse, psychiatrist, clinical psychologist, psy- 
chometrist, psychiatric caseworker, social case- 
worker (usually called probation officer or coun- 
sellor), marriage counsellor, group worker, 
teacher, etc. In addition, the court regularly 
invokes the services of the legal profession, the 
church, school, private agency, public agency 
(police, recreation department, etc.) and all 
available community and institutional resources. 
The family court we envision for marital prob- 
lems would be similarly staffed (except as to 
child specialists) and would avail itself of the 
same outside resources. 


Wuy NOotT LEAVE IT TO PRIVATE AGENCIES? 


Some thoughtful persons would confine the 
court to its strictly legal functions and would 
leave this business of marriage-mending to 
marriage-counselling bureaus and private agen- 
cies. In England the Lord High Chancellor’s 
Committee on Procedure in Matrimonial Causes 
in February, 1947, recommended to the House 
of Lords that: (1) the state itself should do 
all it can to assist reconciliation; (2) it should 
follow the pattern of private agencies; (3) it 
should sponsor a “Marriage Welfare Service” 
which should not be a state institution and 
should not be combined with a judicial proce- 
dure for divorce.® 

There is logic in this view but unfortunately 
it is based on what appears, in the United 
States at least, to be a false premise, to wit, 
that the private agencies can do the job. 


proceed in a given case unless the child has committed 

the offense and been “found delinquent.” But since 99 

out of 100 children confess their offenses, the deter- 

mining of delinquency is a more or less incidental matter, 
8. Committee’s Report, pp. 12-13. 
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Granted the good ones do an excellent job with 
those whom they reach, and it would be inex- 
cusable for a court to attempt to compete with 
them or duplicate their efforts. The trouble is 
that through no fault of their own, they reach 
such a pitifully small proportion of those who 
need their services. We have some figures tend- 
ing to indicate that in one middle-sized city 
reasonably blessed with competent agencies, for 
every individual who seeks marriage guidance 
from a private agency, at least thirty others go 
direct to the court and file divorce actions. 


THEY WILL ALWAYS BE By-PASSED 


One reason for this is that there are not and 
perhaps never will be enough private agencies. 
Another is that the general public is not suffi- 
ciently acquainted with the fact of their exis- 
tence or the work they do. But there is a more 
cogent reason. Even if competent marriage 
guidance centers were established on every 
other street corner, large numbers of unhappy 
and embittered spouses would, in our opinion, 
refuse to consult them. Usually the trouble is 
of such long standing or has reached such pro- 
portions that these spouses are fed up; they 
want only to be free of the obnoxious partner; 
they want riddance, not reconciliation. They no 
longer want to make their marriage succeed. 

In this respect they are like clients of the 
juvenile court rather than clients of the private 
or public relief agency. In the latter instances, 
the clients voluntarily seek out the agency’s 
services. They want help. The delinquent child 
comes to court against his will. He doesn’t want 
to go straight. He doesn’t want help. All he 
wants is to go home and never see you again. 
Yet the court—some would say despite its au- 
thoritarian setting, we would say because of it 
—is able in most cases to help the child. 

For the courts to refer all marital cases to 
private agencies, even if possible, would afford 
a solution in only relatively few cases. Many 
private agencies are schooled to drop a case 
the moment the client becomes “unco-opera- 
tive.” The court cannot do this. The tougher 
the problem the more ingenuity and resource- 
fulness the court must bring to bear. And 
private agencies often find themselves handi- 


9. Reginald Heber Smith, in “Dishonest Divorce,” 
Atlantic Monthly, Dec. 1947, p. 44. 
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capped by their lack of legal authority. 

Eventually, then, large numbers of the ag. 
grieved or embattled spouses—probably a sub. 
stantial majority—may be expected to wind up 
in court without benefit of private agency. For 
their sake as well as for the general protection 
of family life we suggest the court be equipped 
to handle them as above indicated. 

Now, if divorce is to be handled in a modern 
family court, the framework of law, both sub. 
stantive and adjective, in which the court oper- 
ates must be fundamentally revised. 


B. Broader construction of residence. 


A divorce action may be commenced only 
where the plaintiff resides. “Residence” is uni- 
versally construed to mean legal domicile, 
“ Domicile,’ which even the Supreme Court of 
the United States cannot clearly define, would 
be abandoned and residence put in its place, 
Domicile is a state of mind; residence is a fact. 
A social investigation about a home can bh 
made only in the community where the married 
couple have actually lived a reasonable length 
of time.’’® 


C. Abolish doctrine of collusion. 


Collusion is an agreement between husband 
and wife to obtain a divorce by suppressing 
facts or by false evidence. Where collusion ex- 
ists a divorce may not be granted. Yet the de 
fendant is under neither moral nor legal obli- 
gation to assert a valid defense. “Practically 
all divorces today are uncontested * * * These 
uncontested cases are, in fact, agreed-to cases. 
Everybody knows it. Everybody must pretend 
not to know it. In the whole administration of 
justice there is nothing that even remotely 
can compare in terms of rottenness with divorce 
proceedings.”!° The Lord High Chancellor's 
Committee makes the same complaint anent 
collusion.11 (Of course, no court would be ex 
pected to tolerate an attempt to deceive it.) 


D. Abolish defense of recrimination. 


Along with collusion we still adhere to the 
ecclesiastical-law defense of recrimination, 
whereby divorce is “a reward only for the pure 
and the grudging.’’!? If the aggrieved spouse bt 


10. Ibid., p. =. 
11. Report, p 
12. Marshall. aa May, op. cit. p. 13, 
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himself guilty of an act constituting ground 
for divorce he is barred from relief. Yet often 
where both are guilty there is greater reason 
for the law to intervene than where just one 
is at fault. In actual practice a contest where 
the guilt is all on one side is almost never en- 
countered. So in contested cases the court must 
ysually leave the parties as it finds them, ex- 
cept with fresh wounds and salt for old ones. 









E. Abolish defense of condonation. 





Broadly speaking, by this doctrine, if, after 
the misbehavior complained of in court the 
spouses should sleep together, the complainant is 
deemed to have forgiven and condoned the pre- 
vious offenses and cannot avail himself of them 
unless there has been a renewal thereof subse- 
quent to the condonation. Experience shows this 
opens the door to trickery. For example, a wife 
sues for divorce alleging her husband has been 
unfaithful; while the case is pending he comes 
around and wants to kiss and make up. They 
go to bed together. Then he leaves her again. 
But her divorce case is knocked into a cocked 
hat because she has “condoned” his infidelity. 
Also it is not uncommon for a husband to 
charge that his wife has “condoned” his of- 
fenses and she will admit it but claim that had 
she not done so she would have taken a severe 
beating. Thus condonation puts a premium upon 
deceit and duress and handicaps honest attempts 
at reconciliation. The Lord High Chancellor’s 
Committee recognizes that the doctrine of con- 
donation is a hindrance to reconciliation.'* 
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F. Revamp procedure. 
1, Lord Merriman’s plan. 
In November, 1946, Lord Merriman, Presi- 
































Division, presented to the Lord High Chancel- 
lor’s Committee a procedural scheme later sub- 
mitted to the House of Lords in outline. There 
would be a Commission of Conciliation and 
Inquiry, which would work in tribunals, con- 
sisting of a lawyer and a welfare or probation 
ificer. First, reconcilation would be attempted. 
Failing that, the facts would be investigated. 
Then a report would be made to the court and 
something in the nature of “banns of divorce” 
would be published. If nobody objected, a decree 
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13. Report, p. 16. 

14, Report, 22 

15, Reginald Heber Smith, op. cit., p. 45. 
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would be entered without the necessity of a 
public trial. 

The Committee did not recommend this 
scheme for two reasons: first, it could not begin 
to operate until divorce proceedings had actu- 
ally begun, thus making reconciliation more 
difficult; second, reconciliation, being essen- 
tially a personal task, must be removed as far 
as possible from official interference in private 
affairs. It feared the scheme “would quickly 
develop into a formality to be undergone by 
persons intent, at that stage, not on recon- 
ciliation, but only on divorce.’!4 (See 3 below.) 

As to elimination of the formal or public 
trial: if, after full investigation, reports, and 
exhaustive efforts at marriage-mending, the 
court be convinced that divorce is clearly indi- 
cated, is there any humane reason why it 
should not “be able to act with the merciful 
efficiency of the surgeon and without torturing, 
humiliating, or besmirching the unhappy and 
unfortunate persons who stand before him?”!® 


2. Grant court fullest equitable powers. 


If the court is to accomplish what is best 
for the family and society, its efforts must be 
implemented by the broadest equitable powers. 
It must have all the jurisdiction of the trial 
court and chancery court combined. While it 
should use the authoritarian approach with ut- 
most reluctance, it should have in reserve ample 
authority for dealing with people who seem to 
understand only the language of authority. It 
must have all the status of the court of general 
jurisdiction. 

3. Make filing permissive rather than as of 

right. 

In some quarters it is contended that the 
filing of a divorce action ipso facto handicaps 
efforts at reconciliation. It is as if plaintiff 
had burned his bridges behind him. There is 
merit to this view but it is hard to know how 
much weight to give it. In some large jurisdic- 
tions only about 70 per cent of all divorce ac- 
tions terminate in final decrees. The other 30 
per cent are voluntarily dismissed or allowed 
to ride and are eventually dismissed for want 
of prosecution. A very few are denied. This 
indicates that even after divorce is filed some- 
where near 30 per cent of the parties may get 
together again. 
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However, if it appears advantageous to fore- 
stall the filing of a divorce action until it be 
ascertained the time is ripe, there may be au- 
thority for such procedure. The United States 
Supreme Court, in Andrews v. Andrews, 188 
U. S. 14, held that divorce is not a right of 
the individual, but a privilege granted by the 
state and is therefore not dependent on the 
wishes of the parties to the marriage, but upon 
the causes sanctioned by the law. The judges 
who constitute the Executive Committee of the 
Circuit Court of Cook County, Illinois, headed 
by Judge J. H. Miner, in an effort to get in 
some licks at conciliation through what amounts 
to pre-trial procedure, proposed a rule that be- 
fore a spouse can file a petition for divorce he 
must obtain leave of court. We can think of 
no principle that would preclude the parties 
from invoking the intervention of the state 
in some way less drastic than filing a divorce 
petition. 

4. Jurisdiction over all family problems in 

one comprehensive court. 

The proposal to have all justiciable family 
matters handled by one court is far from new. 
It has been tried and has long since passed the 
experimental stage. For over 30 years Cincin- 
nati has had such a court. From the outset the 
soundness of the idea became more and more 
apparent, and soon other Ohio cities fell in 
line and for years the seven largest (next after 
Cleveland, which has an independent juvenile 
court) have had such integrated family courts. 
They have a cumulative experience of over 150 
years of successful operation during which no 
serious objection to the plan has been raised. 

This type of “domestic relations” court is a 
division of the court of general jurisdiction 
(variously called district, circuit, superior, 
common pleas, etc.). The judge is elected to 
this particular division and must “stay with 
it.” There is no rotation or special assignment 
of judges. To this division are assigned all 
divorce, alimony, annulment, bastardy and ju- 
venile court cases. Adoptions rightly belong 
there too. 


AN UNRECOGNIZED ADVANTAGE 


Most of the advantages of having all socio- 
legal matters handled by one family court are 
obvious. There is an additiona] advantage not 
obvious to the uninitiated. As previously indi- 
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cated, marriages fail because of the defects of 
the spouses. Spouses of this sort who have chi. 
dren are apt to have contact with juvenile court 
Then, when they wind up in divorce court, the 
judge has before him the complete family re. 
ord. One year, in as high as 40 per cent of the 
divorce cases in one such court, the parties haj 
previously had contact with juvenile court. The 
information gleaned from these records enable 
the judge to make inquiries that bring out th 
whole truth and to find the best solution for the 
family as a whole. 

Conversely, as pointed out by Judge Edwiy 
A. Robson, of Chicago, in a recent study of 
divorce in Illinois, many young wards of the 
divorce court are destined, because of the brok- 
en family, to become wards of juvenile court: 
and for this reason, among others, he advocate 
a comprehensive “family court.” 

The principal disadvantage of this type of 
court is seldom mentioned. In counties with 
population of a quarter million or more, th 
volume of cases, adult and juvenile, and th 
administrative problems of handling a staf 
of 30 or 40 or more, with an annual budget wel 
into six figures, combine to make the judg 
work under such relentless pressure that h 
cannot always give his very best to the client 
—who are entitled to an unhurried hearin 
before an unharried judge. Of course it makes 
the job a man-killer for the judge, but nobody 
is expected to mind a little thing like that e- 
cept the judge and his family. The obviou 
simple solution would be to have two or mor 
judges for the larger courts. 


5. As to stated grounds for divorce. 


The diversity, the indefiniteness and some 
times the absurdity of the statutory grouné 
for divorce in the different states needs little 
comment. It is our feeling that with certais 
obvious exceptions (e.g., New York, with th 
single ground of adultery and South Carolin 
with no ground at all) the grounds specifie 
in the statutes are not too important. “The 
are merely pegs upon which the decree is hung’ 

There is one factor, however, that is com 
monly overlooked and merits consideration. I 
is the time factor. No single fact is more & 
lightening than to know how long ago tl 
trouble started, the marriage failed, how lo 
the parties have been separated. Obviousl) 
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troubles of recent origin and of long standing 
call for different treatment. It might be well 
to consider placing some limitation on the 






































the— right to divorce when the trouble is, say, less 
re-— than a year old; and broadening it when the 
th § parties have been separated, say, two years 
hai § or more. 
= 6. As to prerequisite length of marriage. 
the In 1937 when England liberalized its divorce 
‘the — law, a provision was enacted to the effect that, 
with certain exceptions, no one may sue for 
lwin® divorce until after at least three years of mar- 
y of ® riage. Undoubtedly one aim of this was to put 
the a brake upon the hasty and ill-considered mar- 
yrok-§ riage. Unfortunately the war intervened so 
yurt;—— soon after its enactment and conditions became 
cats § so abnormal that it has been impossible to 
make any accurate evaluation of the efficacy of 
ye of § the provision. However, it would appear to 
itha® warrant study and consideration. 
. 7. As to personnel. 
staf Despite all new philosophy, premises, proce- 
| wel dure, etc., no court will be any better than the 
judg personnel that does the work, and the per- 
at ep Sonmel will be no better than the individual 
lieats responsible for it—the judge. For the most 
aria part, the personnel required to staff the kind 
of family court we envision would be analogous 
make to the staff of the modern, progressive juve- 
obody nile court. If it is to be a comprehensive court 
at “¥ handling all family problems, it would require 
vi0u’® few types in addition to those mentioned above 
=a bs referring to the juvenile court—but it would 
require many more individual workers. If it 
is to handle only divorce cases, there would 
some§ of course be no need for the child specialists. 
oun As to the judge, it has been said that nothing 
; litte transcends in importance the quality of the 
ertaif® juvenile court judge.'*® This is equally true of 
th th the judge of the family court. In addition to 
arolim the qualifications required of judges in ordinary 
ecified ® civil and criminal courts, he must be willing 
“The —® and eager to learn and educate himself in var- 
hung’ & ious fields of social science. He must be a good 
s com® ‘ecutive and administrator for (except in the 
jon. Ii— ®maller communities, of course) he will have a 
ore @m large staff to handle and weigh financial prob- 
go the lems, 
w lou 
‘ously 16. See “Of Juvenile Court Justice and Judges,” p. 





18? National Probation and Parole Association Year 
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8. As to finances. 


Courts such as we are talking about cost 
plenty of money. Staffs of the type required are 
hard to get and they command high salaries. 
They also require much larger quarters than 
the old-style court. Altogether, the new court 
would cost many times what the old courts cost 
and there is no use setting up such a court 
unless thoroughly adequate provision is made 
to finance it and safeguards are thrown up to 
prevent the fiscal officers from hamstringing it. 
After all, if the protection of family life in 
America isn’t worth a lot of money, we may 
as well forget the whole business. 


III. To PRoMOTE A UNIFORM DIVORCE LAW 


While the legal profession does not appear 
generally to look with favor upon a constitu- 
tional amendment authorizing Congress to 
enact a federal divorce law, there seems to be 
considerable sentiment in favor of a_ uniform 
divorce law to be adopted by the state legisla- 
tures. The National Association of Women 
Lawyers, under the presidency of Miss Char- 
lotte Gauer,'? of Chicago, has recently drawn 
favorable attention to this project. 

It is customary to decry the evils of migra- 
tory divorce and point out the hardships en- 
tailed by our existing lack of uniform laws, 
such, for example, as the plight of the spouse 
who is divorced in Nevada but still married 
in New York, etc. But when it is considered 
that migratory divorces constitute only a small 
fraction of the grand total—about three per 
cent according to Dr. Paul W. Tappan, of New 
York University—one wonders if it isn’t a 
case of the tail trying to wag the dog. One 
wonders how far we should go to protect in- 
dividuals who deliberately seek to evade the 
law and commit perjury in order to obtain 
something forbidden them by the law of their 
own states. 

It seems not unreasonable to anticipate that 
if the President were to appoint a commission 
to work in conjunction with the Commissioners 
on Uniform State Laws and others in framing 
a uniform divorce act, something worth while 
might emerge. Such a commission would logi- 
cally bring together the best brains in all the 


Book, 1947, by Paul W. Alexander. 
17. Vice chairman of the ABA Committee. 
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different fields related to marriage and the 
family, such as the clergy, specialists in all 
the social sciences, psychiatrists, psychologists, 
educators, lawyers, and possibly a judge or 
two. And it is not unthinkable that they might 
come up with something so sane and humane 
and so well designed for the protection of family 
life that it might eventually appeal to more 
than a few of our state legislatures. 


To Put DIvoRcE MILLS OUT OF BUSINESS 


It goes without saying that such a law 
would never be approved in certain states. These 
are named by David L. Cohn in a recent article 
in Harpers Magazine as the districts where 
divorce is a big business. “In these districts,” 
says Mr. Cohn, “no questions are asked. The 
test is simply that of a house of prostitution; 
ability and willingness to pay for the services 
demanded. Residence is established by hang- 
ing up your hat, and a hat for the hanging 
may be rented. Divorce is granted for good 
reason or no reason. The complainant’s whim is 
the state’s will. Divorce is big business. Compe- 
tition is keen, and while the state, in its organ- 
ized harlotry, does not send its girls to meet 
the train, the traveler is sure of a hearty wel- 
come by the Madame, masquerading as a judge 
in what—God help us—is known as a court 
of justice.” 

If a sensible and realistic uniform act eventu- 
ally became law in a substantial number of the 
comparatively respectable states, the need for 
migratory divorce would diminish and might 
eventually disappear. Perhaps this is as good 
a way as any to put these divorce mills out of 
business. 


IV. To CURB MIGRATORY MARRIAGE. 


So far we have been offering suggestions 
for the improvement of divorce, a legal proce- 
dure. It would appear within the purview of 
our assignment to offer some comment re- 
specting other legal procedures and factors 
having a direct bearing on the permanence 
of family life. One is about what might be 
called “migratory marriage,” a subject that has 
received practically no attention compared to 
migratory divorce. By migratory marriage we 
mean what is often called an elopement or 
runaway marriage; a marriage contracted in 
a place other than the residence of either of 
the parties. In one sampling of nearly 10,000 
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divorce cases, it developed that from 30 to 
38 per cent followed migratory marriage. 

Sometimes the family breakup occurred 9 
long after the runaway marriage that the lat. 
ter could hardly be said to be a factor, although 
probably an omen of instability. But many 
times the evidence discloses that the migratory 
marriage was not in fact a true marriage; of 
the three components of the institution of mar. 
riage—persons, sex and duration—sex was the 
only element present. Sometimes any person 
of just a few hours’ acquaintance would do. And 
the element of duration was farthest from their 
thoughts. Home and family were something 
to be worried about later—if at all. What the 
parties wanted above all else was the legal 
right to go to bed together with the idea that 
each would gain a legal monopoly of the sexual 
services of the other partner. 

So they slipped off to their Gretna Green ani 
called upon the state, and often the church 
through its clergy; and these agencies blithely 
and blindly and for sentimental and mercenary 
reasons became parties to the transaction, by 
giving their license and sanction, not to true 
marriage but to legalized fornication. The vows, 
if any, were taken with a mental reservation: 
“T’ll try Dick and if I don’t like him I’ll gets 
divorce and try Tom.” 

So-called five-day and three-day laws in var- 
ious states have proven ineffectual and it woul 
seem advisable to consider further legislation 
designed to curb the migratory marriage. 


V. To CoNsIDER COMPULSORY EDUCATION 
For MARRIAGE 


We realize fully that to propose anything akin 
to compulsory premarital education would give 
the cartoonists a Roman holiday; and that whe 
the law steps into such a realm its hand is ap 
to be heavy and clumsy. Yet it has been said: 
“The cure for marriage ills lies not in easy 
divorce but in hard marriage.”}® 

We require the doctor to train for year 
and pass a rigid examination before we perm 
him to do things to an individual which m4 
affect that individual’s physical and mentd 
health. The lawyer, the minister, the teacher, 
all have to prove their qualifications before & 
tering upon their respective careers. Yet whe 


18. Rev. Randolph Ray, in “Marriage Is a Seriot 
Business,” Whittlesey House, 1944. 
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an individual presents himself at the marriage 
license bureau to enter upon a career as impor- 
tant to him and his prospective spouse as any 
profession—one that is bound to have profound 
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spouses had all the education and knowledge 
available. They knew the answers better than 
the marriage counsellors. Yet their marriages 
went on the rocks. This is because they simply 
didn’t want their marriages to succeed. It was 
not a matter of education or knowledge, but 
rather one of emotion or feeling or attitude. 

So in addition to education, we would advo- 
cate something further which, for want of a 
better term, might be called inspiration. All 
the education in the books is useless unless the 
parties are inspired with an imperishable de- 
sire—a perennial urge—to make a go of it. 
Home and church, rather than the state, ought 
to do this job. But too many homes just are 
not equipped to do it, and too many prospec- 
tive brides and grooms never go near a church. 
So maybe the state should try to find some way 
to meet these deficiencies.’® 


SPECIFIC RECOMMENDATIONS 


To bring about a thorough and comprehen- 
sive study and criticism of its suggestions the 
committee offered specific recommendations 
which were likewise unanimously approved by 
the Legal Section of the NCFL. They will also 
be submitted to the House of Delegates of the 
American Bar Association in September. The 
first two of these may be briefly summarized 


1. That the President of the United States 
be asked to appoint a Commission to re-examine 
the laws regulating marriage and divorce and 
legal] procedures in divorce cases. 

2. That the Conference urge establishment 
of family and juvenile courts presided over by 
specialist judges and having adequate quarters, 





19. At this point the report carried a section on 
Legal Aid which is omitted here as hardly being 


th § effect upon the physical, economic, social and 
ny — spiritual life of the other individual, upon his 
ry — children in future and upon society—about all 
of & we require of him is that he pass a serological 
ar- & examination showing he is free from syphillis. 
he & And this in only a portion of the states! 
0M Inasmuch as it often requires a higher de- 
nd — gree of understanding and countless other skills 
eir & and virtues to make a success of marriage, why 
ing § is it illogical for the state to require prepara- 
the & tion for this career, as it does for the careers 
gal § of its professional men? Without derogating 
hat & from the church’s spiritual prerogatives, the 
cual & state has an interest in the marriage and is 

adversely affected by marriage failure. It there- 
and § fore appears to have the right and possibly 
urch & even the duty to establish proper prerequisites 
hely § before sanctioning a marriage and to provide 
nary § something in the nature of premarital educa- 
, by — tion, calling upon the church to give the neces- 
true — sary spiritual instruction, the medical pro- 
ows, @ fession the necessary medical instruction, etc. 
tion: Judge John A. Sbarbaro, of Chicago, in his 
yet af recent book, “Marriage is on Trial,” has had 

the courage to come right out and recommend 
yar Seriously that the state at least make an effort as follows: 
would to lock the barn before the horse is stolen. 
ation (See page 111, et seq. for outline of plan.) 

MERE EDUCATION INSUFFICIENT 

ION However, we would not pin all our faith in 

mere education for marriage. Important as it 
y akin is to know and to understand what makes for 
1 give failure or success of marriage, mere knowledge staffs, and budgets. 
whe ° understanding will never be _ sufficient. + 
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—Claude McCallum. 





he may reach is limited only by his industry and the limitations of his profession. 
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Public Relations of the Bar 


GLENN R. WINTERS 


“Whether we think of the lawyer as a breadwinner or as a public servant, his 
destiny is dependent upon the people of his community to an extent that is 
paralleled by few other professions or trades.” 


PUBLIC RELATIONS are the sum total of all 
one’s contacts and dealings with other people. 
They arise from the fact that man is gregarious 
and does not live unto himself alone. Although 
the term is almost always used in reference to 
organizations or institutions, it is equally ap- 
plicable to individuals. When Admiral Byrd 
spent a winter alone in a hut at the South Pole 
about fifteen years ago, he had for the time 
being no public relations. As soon as he re- 
turned to his base at Little America, public 
relations entered his life again, for there he 
resumed living among other people. 

The term “public” is often used to represent 
the whole mass of the people, but in connection 
with public relations it is never that broad. 
It means only those people with whom we 
have contacts and dealings. The inhabitants 
of Patagonia are not part of my public, nor 
yours. An individual’s public includes his fam- 
ily, the members of his church, lodge, club 
and other social organizations, his fellow em- 
ployees, the tradesmen he meets across the 
counter, the deliverymen who come to his door, 
the people he rubs elbows with on the street 
car, the other motorists he honks at on the 
highway. It is a fluid sort of thing, and changes 
from week to week or even from day to day. 
Beginning today, you are a part of my public, 
and I have become a part of yours. 

If all relationships between man and his 
fellow man were carried on with maximum 
harmony and to mutual advantage, there would 
be no such thing as a public relations problem. 
There is probably no person or group of per- 
sons of whom that is true. Whenever complica- 
tions arise in our relations with other people 
and hamper us in the pursuit of our objectives, 
whatever they may be, then we have a public 
relations problem. Any definite effort to deal 


Address before the Indiana State Bar Association, 
Fort Wayne, Indiana, July 10, 1948. The author is 
secretary-treasurer of the American Judicature Society, 
editor of the JouRNAL, and was formerly assistant to 


constructively with a public relations problem 
may be considered for our purposes as a public 
relations program. A well-rounded public re- 
lations program, however, goes farther than 
the mere correction of faults, and capitalizes 
upon forces inherent in human relationships 
to advance affirmatively the projects and pur- 
poses in which we are interested. 

These two aspects of a public relations pro- 
gram are well illustrated by two clippings from 
yesterday’s Fort Wayne News Sentinel. The 
first is an editorial reprinted from the Ham- 
mond Times complaining about the excessive 
night-time whistling of the big Diesel loco- 
motives, which are referred to as “ambassadors 
of ill will,” and suggesting that if the rail- 
roads do not make an effort to abate the nui- 
sance the petroleum industry should take it 
up. That is a public relations problem for the 
railroads involved. On the front page of the 
same newspaper is a three-column photograph 
and a long news story also involving railroad 
public relations but from quite a different angle. 
A few days ago a thirteen-year-old farm boy 
heard an odd noise on the Wabash tracks after 
passage of a freight train, and he went out 
to investigate, found a broken rail, and got 
word to the Fort Wayne ticket office in time 
to halt the fast Detroit Arrow until repairs 
could be made. No problem existed there—the 
damage was repaired in time. The newspaper 
photograph, however, showed a Wabash official 
presenting a $100 bond to the boy on “the 
sun-splashed front porch” of his farm home, 
while his mother and the neighbor woman who 
telephoned the ticket office stood beaming in 
the background. They all got an all-expense trip 
to St. Louis out of it, and that story, published 
without a doubt in every newspaper along the 
Wabash line, made the heart of every bo 


the vice-president in charge of public relations of Shel 
Oil Company, Incorporated. Publication here is 
special courtesy of the Indiana Law Journal. 
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reader burst with envy, and every adult thrill 
with vicarious pleasure. That was affirmative 
public relations work of a high order. 

In taking up this subject before this audi- 
ence, 1 do not want you to think of me as 
coming in to tell you what is wrong with your 
relations with your public and what you should 
do to correct it. I am quite a stranger to the 
bar of your state, although I hope and believe 
that after today I never will be entirely so 
again. However, I am a fairly near neighbor 
of yours, and if the public relations of the In- 
diana bar were notoriously bad I think I would 
have heard something about it. A great many 
of the things that are essential to a sound and 
constructive public relations program are things 
that the members of the Indiana bar do any- 
way as a matter of course simply because they 
are gentlemen and nice people and like to be 
treated right by other people. 

Let us think of public relations for a moment 
as a lawn—such as most of us who do not live 
in apartments or trailers have between door- 
step and street. Practically everybody takes 
some sort of care of his lawn, even if he mows 
it only once a month. The more care a lawn 
gets, however, the better it looks; and a land- 
scape artist can come in and point out the tiny 
patch of quack grass or crab grass which 
threatens to overrun the entire lawn, and he 
can show how a bed of asters here, some prun- 
ing of the shrubbery there, and a rock wall 
over yonder will transform an ordinary lawn 
into a thing of beauty. 

Thanks to the recent rains, the lawns and 
shrubbery around the city today are lush and 
verdant, and I have no doubt that they fairly 
represent the esteem in which your profession 
is held by the people of your state. Nobody is 
0 interested in a new spray or fertilizer, how- 
eer, as the man who has already won the 
garden club prize, and it is a fine and hopeful 
sign that your president thought this topic 
of sufficient interest to you to warrant giving 
ita spot on today’s program. 

I think I am safe in assuming that you 
share my aversion to convention speeches con- 
taining only eloquent phrases and broad gen- 
tralities. I have, for example, heard and read 
discussions of this subject the burden of which 
was that the public relations of the bar is 
after all a responsibility of each individual 
lawyer, and exhorting us one and all to go 
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back home and do our best to uphold among 
our fellow men the exalted traditions of our 
noble profession. That is fine as far as it goes, 
but it is about equivalent to Calvin Coolidge’s 
pastor taking a stand against sin. I assume 
you are interested in what can and should be 
done about public relations, and my purpose 
is to review briefly some of the fundamental 
principles as applied to an organization like 
yours, to bring you up to date on what some 
other like organizations have been doing about 
it, and to survey some further possibilities for 
you and them in that connection. 


OBJECTIVES OF LAWYERS 


When we begin to talk about what we are 
to do—what action we are to take—regarding 
public relations, we are speaking in terms of 
a program, and, as just suggested, a public 
relations program is a course of action under- 
taken to facilitate the attainment of our ob- 
jectives by removing such obstacles of a public 
relations nature as stand in our way and by 
taking advantage of such affirmative forces as 
may be found in that field to assist us. If 
we have no objectives, we are not likely to be 
much concerned about public relations or any- 
thing else. A laborer may work at his bench 
for years indifferent to his fellow workmen, 
but if he aspires to a foremanship he must 
have their confidence and respect, and an effort 
to win that confidence and respect will neces- 
sarily be a part of his campaign for promotion. 

What are the objectives of the lawyers of 
Indiana, or any other state? As individuals, 
they are doubtless as complex and varied as 
their personalities and habits. In their capacity 
as lawyers, however, they do fall into some 
general patterns. All of them practice law to 
make a living for themselves and their families. 
Beyond that, their objectives as lawyers are, 
as stated in the constitutions of many bar 
associations, to advance the science of juris- 
prudence, to promote the efficient administra- 
tion of justice, to uphold the honor of the 
courts and the bar, and generally to promote 
the welfare of the legal profession and its mem- 
bers. (Paraphrasing Article III, Section 1, of 
the Articles of Incorporation of the Louisiana 
State Bar Association.) 

Not everybody depends upon or desires public 
understanding and support. The research sci- 
entist in his laboratory is oblivious to the out- 
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side world; the counterfeiter deliberately shuns 
it. On the other hand, any business enterprise 
which offers goods or services to the public 
must please the public or perish, and a propa- 
gandist for any cause must know how to pre- 
sent ideas acceptably and impressively to the 
public. Whether we think of the lawyer as a 
breadwinner or as a public servant, his destiny 
is dependent upon the people of his community 
to an extent that is paralleled by few other pro- 
fessions or trades. If the people are suspicious 
and distrustful of lawyers, they will hire their 
services only when compelled to do so, and 
bar sponsorship of legislation or proposals or 
ideas of any kind will only arouse their antag- 
onism; but if the bar has won their confidence 
and respect, they will be glad to avail them- 
selves of its legal services, and they will be 
influenced by the opinions of lawyers on ques- 
tions of public interest. I have said that I do 
not believe the Indiana bar is below the stand- 
ard of the bar of the rest of the country with 
respect to its public relations, but I am equally 
sure that in no state has our profession yet 
secured for itself the public esteem it should 
have and which the people will be willing to 
give it once it has raised its level of achieve- 
ment to the top notch and adequately informed 
the public to that effect. 


THOSE LAWYER JOKES 


One index of public attitude toward the bar 
which has greatly troubled some people, I con- 
sider of minor concern, and that is the circu- 
lation of jokes and wise cracks at the expense 
of lawyers. I have a book of anecdotes and 
epigrams in my office, and I have read the ones 
having to do with lawyers. You know how they 
go. “A client between two lawyers is like a 
fish between two cats.” “A lawyer is a learned 
gentleman who rescues your estate from your 
enemies and keeps it himself.” “Fond of doc- 
tors, little health; fond of lawyers, little 
wealth.” A young lawyer in the North wrote 
to a friend in the South and asked if there was 
an opportunity in his town for “an honest 
young Republican lawyer.” The answer was: 
“If you are an honest lawyer you will have no 
competition; if you are a Republican, the game 
laws will protect you.” Two lawyers in court 
called each other in turn a low-down cheat and 
an unmitigated liar. The judge said, “Now 
that the attorneys have identified themselves 


[ VoL. 32 


we will proceed.” An Irish lawyer died in 
poverty and a collection was taken for his 
burial. Said one contributor: “What? Only a 
shilling to bury an attorney? Here’s a guinea 
—go and bury twenty of them!” A lawyer had 
his portrait done in a standing posture with 
one hand in his pocket, and a friend remarked 
that it would have looked more like a lawyer 
if his hand had been in another man’s pocket 
instead of his own. A lawyer and a physician 
having a dispute involving precedence referred 
it to Diogenes, who gave it in favor of the 
lawyer in these terms: “Let the thief go before 
and the executioner follow.” 

That last one reminds us that lawyers are 
not alone the butt of jokes. How often must 
doctors have gnashed their teeth over jibes 
about burying their mistakes! A doctor twit- 
ting a lawyer about his profession said, “Well, 
you must admit that it doesn’t make angels of 
men.” “No,” said the lawyer, “you doctors 
certainly have the better of us there.” 

Now in my opinion neither type of joke does 
any harm to either profession. They amount 
to nothing but good-natured teasing. Since the 
work of doctors is healing the sick, the way 
to tease them is to imply that their ministra- 
tions result in death rather than a cure. The 
fact that so many jokes about lawyers have 
to do with dishonesty is significant chiefly in 
that it indicates a public awareness of the fact 
that the lawyer occupies a position of trust. 
Such jokes will no more keep clients away from 
lawyers than the other kind will keep patients 
out of hospitals. It is my understanding that 
the Ford Motor Company used to encourage 
the circulation of jokes about the Model T, and 
I would not hesitate to say the more lawyer 
jokes the better, or at least that we are no 
worse off for those that have been told. 

I have somewhat more concern about the 
showing of lawyers and the administration of 
justice in an unfavorable light in the motion 
pictures, the radio and the comics. It is true 
that the motion picture depends for audience 
interest on departure from and not conformance 
to the norm, and that people go to the movies 
for escape from the realities of everyday life; 
and it has been contended that, as in the case 
of the jokes, the portrayal of lawyers there is 
intended and understood to be at variance with 
the actualities of life. The trouble is that mil 
lions of movie-goers do not make such allow: 
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ances. To them the movie world, while dissim- 
ilar to their own, is an ideal one, in which they 
identify themselves with the characters and 
enjoy vicariously the kind of life lived there. 
Some recent movies have done well by our 
profession, but the net effect is to the bad; 
and the same may be said for radio scripts 
and comic books and strips in which criminals 
regularly make monkeys of the law’s agents 
and defenders. 

Most significant of all is the amazing number 
of people living among us, estimated by some 
as approximately three-quarters of the total 
population of the country, who have never once 
consulted a lawyer. If that seems incredible, 
you may examine authorities to that effect re- 
cently cited by Reginald Heber Smith, director 
of the Survey of the Legal Profession. What- 
ever the actual figure may be, there is no ques- 
tion at all that it is monstrously large, and 
what is really incredible is that these people 
have no legal problems. A _ public relations 
problem of first magnitude for the bar is the 
establishment of relations of any kind with 
this vast group who know us only by reputa- 
tion and have never darkened the doors of our 
offices. To bring them in will be to open great 
untapped reservoirs of what some of my friends 
annoy me by persistently referring to as “law 
business,” and in addition to less tangible 
benefits it will surely result in putting some 
jam on our bread and butter. 






























































ENTIRE STATE BAR A UNIT 





Before presenting ourselves to the public, 
‘it would be well to make the brief pause before 
the mirror that the young lady makes before 
she descends to the parlor. We should make 
sure that when we are brought to the attention 
of the people what they see will make a favor- 
able impression. It may surprise you to hear 
it mentioned in connection with a public rela- 
tions program, but I think a desirable prelimi- 
hary is to integrate your bar. When you embark 
on a public relations program you will be 
bringing the lawyers of your state to the at- 
tention of the public, and I know of no way 
by which you can effectually separate in such 
4 program the bar association member from 
the non-member. Neither would it be desirable 
to do so if it could be done. Your interests 
are all woven together, and no arbitrary organ- 
izational division can separate them. There are 
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of course those who would oppose such a move, 
both within and without the present state as- 
sociation; but it has been demonstrated re- 
peatedly in other states that many not now in 
the voluntary state association are in favor of 
the establishment of an integrated bar and 
would be ready and willing to support and 
participate in an organization actually and con- 
cretely representing and speaking for the entire 
bar of the state. Furthermore, integration 
would strengthen the machinery for establish- 
ment and maintenance of self-discipline of the 
bar, which is a prime prerequisite to any ad- 
vances toward increased public contact and 
recognition. 

Another desirable preliminary step would be 
the initiation of an active campaign for im- 
proving the administration of justice in your 
state. The program of the American Bar As- 
sociation Special Committee on Improving the 
Administration of Justice is ideally suited to 
this purpose, not only as an activity worthy of 
being publicized continuously, but because its 
adoption will be an accomplishment greatly to 
your credit. The method of selecting judges, re- 
tirement of judges, organization of courts and 
many other allied matters might be mentioned 
at this point. 


PUBLIC RELATIONS COUNSEL 


Coming to the practical question of what 
steps may be taken to implement a public rela- 
tions program, we immediately encounter the 
problem of professional assistance. Widespread 
understanding and appreciation of the import- 
ance of public relations to business concerns 
and institutions has been a development of the 
past twenty or thirty years, and as it developed 
there came also a realization that the technique 
of bettering relations with the public was a 
specialized one in which skill could be acquired. 
Thus was born the new profession of public 
relations counsellor. Firms and individuals spe- 
cializing in this work are now to be found 
throughout the country. They have been in ex- 
istenee too short a time to have established 
very much of a professional consciousness or 
even professional standards, and engaging their 
services is very much a matter of caveat 
emptor. Still, the honest, qualified and compe- 
tent ones are in the majority, there as every- 
where, and there are special reasons why an 
organization of lawyers should consider em- 
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ploying them. In the public relations field the 
average lawyer is himself a layman, and if he 
undertakes to handle a public relations pro- 
gram without the services of a public relations 
counsellor he should not criticize the layman 
who draws up his own will or mortgage. 

The answer to that, if there is one, is that 
in its short span of life the public relations 
profession has quickly become very high-hat, 
and you will probably have difficulty in finding 
one of its members who will take an interest 
in you unless you are able and willing to spend 
considerable quantities of money in that direc- 
tion. The fact that they are able to command 
such fees year after year from great public 
institutions and unsentimental business firms 
is itself a strong testimonial to the practical 
value of the services they render, but neverthe- 
less there are many who cannot pay what they 
ask. Fortunately, we are not wholly dependent 
upon them. As I said before, many of the es- 
sentials of a public relations program are 
things we are already doing. Others can be 
learned, especially with certain assistance I 
shall mention later. It is possible to do a great 
deal for ourselves without any expenditure at 
all except nominal amounts for postage and 
incidentals, and any further sums that can be 
put in, however modest, will increase the re- 
turns proportionately. 


AN EXAMPLE FROM THE MEDICAL PROFESSION 


Before taking up the public relations activi- 
ties of other associations in our own profes- 
sion, I want to give you, as an illustration of 
what can be done, a brief summary of the 
public relations program of another organiza- 
tion reasonably comparable to a bar associa- 
tion—the Michigan State Medical Society. This 
Society has long been an outstanding one, and 
a few years ago it won national recognition by 
pioneering the “blue cross” plan of medical 
insurance, to which hundreds of thousands of 
Michigan people belong. Its public relations 
program has been in operation only a little over 
two years, but it has been extremely successful. 

The organization consists of a thirteen-man 
public relations committee, a thirteen-man leg- 
islative committee, a seven-man committee on 
development of literature, a one-man subcom- 
mittee for distribution of literature, a three- 
man special committee on radio, public rela- 
tions counsel, and his assistant. 
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The plan opens with a statement of objec- 
tives—to provide quality medical care, widely 
distributed, at fair and equitable fees, and to 
cooperate with others in improving the people’s 
health. Public relations policies are to make 
known truths regarding the science and prac- 
tice of medicine to the end that those objec. 
tives may meet with popular acceptance and 
that a more complete accord between the public 
and the profession be gained, and to demon- 
strate that organized medicine has the public 
welfare at heart. To facilitate a united front, 
stated policies on twenty or more specific issues 
are listed, such as the following: 

“The undertaking profession has the re- 
sponsibility for caring for the body after death 
just as the doctor of medicine cares for it in 
life.” 

An initial survey taken at the time the pro- 
gram was inaugurated revealed among other 
things that the public already believed doctors 
as a group were doing a good job, but that 
some have overcharged, have been dishonest, 
and have kept patients waiting unduly. Further 
studies indicated other specific points of at- 
tack, such as the necessity of attracting more 
doctors and medical students to Michigan in 
view of the demonstrated need for over a thou- 
sand more doctors in the state. Based on that 
survey and analysis, a list of seventeen such 
propositions was adopted as a summary of the 
Society’s public relations aims. 

Implementation of that program begins prop- 
erly with emphasis on the importance of each 
individual doctor as a public relations repre 
sentative of his profession, and of course that 
point should never be minimized. No stream of 
propaganda flowing from an office building in 
the state’s capital city can possibly take the 
place of the friendly interest of the individual 
practitioners throughout the state in the people 
around them. By no less an authority than the 
Bible has this great principle of public relations 
been given its most succinct statement: “A 
man that hath friends must show himself 
friendly.” Accordingly, the Medical Society has 
in effect put every one of the four thousand 
Michigan physicians on the public relations 
committee by keeping them continuously it 
formed of every development in the program 
and constantly reminding them of their ow 
part in it. 

Finally, arrangements have been made 
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are in process of being made to take advan- 
tage of all the numerous media through which 
yarious segments of the public may be reached. 
A word of caution at this point. In spite of 
what you are apt to find in practically any 
book or article on public relations, “media” is 
a plural word and not singular. The radio and 
newspapers are important public relations me- 
dia, but the radio alone is not a media— it is a 
medium through which radio listeners may be 
contacted. Others are motion pictures, pam- 
phlets, posters, magazines, speeches and letters. 

A radio program “Tell me, Doctor” appears 
regularly over twenty-two Michigan stations 
for a total of nearly six thousand separate in- 
dividual broadcasts per year. Another program 
from the University of Michigan appears over 
nine stations, and there are special broadcasts 
from time to time as well as regular features 
sponsored by several county medical societies. 

Newspaper publicity is in two forms—paid 
advertising and news and feature releases. 
Last year four institutional advertisements 
were placed in forty-nine daily and fifty-six 
weekly papers and the Michigan Farmer maga- 
zine. These no doubt paved the way for favor- 
able reception of the large number of news 
releases on such events as the Michigan Rural 
Health Conference and the Society’s annual 
meeting. Feature articles with pictures were 
written and released through many newspapers 
and magazines. Special releases in mat form 
are printed in an average of 195 Michigan 
papers, and a weekly health news column dis- 
tributed in mat form appears regularly in 253 
Michigan papers. 

A ten-minute motion picture stressing the 
greater life expectancy of a child born today 
as compared with one born fifty years ago has 
been filmed and will be seen by more than a 
million persons in Michigan theatres. Use also 
has been made of a Metropolitan Life Insur- 
ance Company ten-minute film with a trailer 
tie-in to the Medical Society and certain other 
organizations, and 90,000 copies of a pamphlet 
‘Your Child Is Safer in Michigan’ have been 
distributed to theatre audiences during these 
showings. 

A speakers’ bureau arranges for a continu- 
ous flow of lectures before luncheon clubs and 
other audiences. Awards have been given to 
Various organizations and individuals for out- 
standing health service, and one award, “Michi- 
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gan’s Foremost Family Physician,” presented 
for the first time last year, was greeted with 
tremendous enthusiasm by the press and peo- 
ple. A series of sixteen sex education record- 
ings have been prepared and are to be tried out 
in selected high schools this fall, with the ex- 
pectation that they will ultimately be offered to 
all high schools in the state. Miscellaneous pub- 
lications and activities too numerous to men- 
tion are being added almost constantly, and 
the clipping file indicates that more favorable 
comments on Michigan doctors and their or- 
ganization have been published in the two years 
the program has been under way than in the 
previous fifteen years. 


CALIFORNIA AND MICHIGAN BAR PROGRAMS 


The state bar of California has been the 
pioneer in developing a public relations pro- 
gram for the legal profession. The project was 
started about six years ago when public rela- 
tions counsel was retained by the State Bar. 
This year a slight change was made in that 
the counsellor was hired outright and added 
to the staff with the title of public relations 
director instead of retaining his services 
through an agency on a professional basis as 
before. The total budget for public relations, 
including salaries of director and stenographer, 
is $15,000, not including general overhead. 

The California bar’s most conspicuous public 
relations activity has been a radio program 
entitled “Law in Action” broadcast on a sus- 
taining basis by twenty-six California stations. 
This series has been concluded, and a second 
series on the administration of justice is now 
in process of preparation. The State Bar pre- 
pares institutional advertisements and makes 
them available to local bar associations in mat 
form. Speakers are supplied both by local bar 
associations and, on certain occasions such as 
the visit of the Freedom Train, by the state or- 
ganization. This service was greatly expanded 
by the State Bar during the war. News releases 
are distributed not only to newspapers but to 
radio newscasters. 

The State Bar of Michigan, thanks to friend- 
ly counsel and cooperation with the State Medi- 
cal Society, which is housed in the same office 
building in Lansing, may be found in the near 
future to have taken over the lead in this field. 
The program is now only in a formative stage, 
having been authorized a little over a year ago. 
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The nineteen-man public relations committee 
has defined as its objectives, first, to develop 
and maintain public understanding of, confi- 
dence in, and respect for the services provided 
by the courts and the legal profession, and, 
secondarily, to maintain public understanding 
and approval of our form of government; to 
develop acceptance of the organized bar as an 
instrumentality for public good, and, finally, 
to increase public acceptance of the services 
of practicing lawyers. 

Its present tentative plans are to inaugurate 
a public information and education program, 
to provide means for ascertaining public opin- 
ion on matters affecting the activities of the 
courts and the legal profession, to develop 
effective procedures and techniques for de- 
fending the courts and the legal profession 
against their attackers, to encourage lawyers 
to assume leadership in the exploration, solu- 
tion and explanation of important public prob- 
lems, to develop activities and projects in the 
public interest, and to adopt measures which 
will properly publicize the work of the organ- 
ized bar. 

So far the only tangible project undertaken 
as a public relations project under the new 
program has been a high school essay contest, 
with a grand prize offered by the State Bar 
and supplementary prizes offered by numerous 
local bar associations for the best entry from 
their localities. This has been done for the 
second successive year, and it has been well 
received. Bar radio programs have been on 
the air for some time in various Michigan 
cities, but under other sponsorship. An opinion 
survey on the order of the Gallup polls to as- 
certain the attitude of Michigan people on 
various questions concerning the bar will be 
conducted in the near future, with the assist- 
ance of Michigan State College. Thus far, other 
plans are indefinite, but the chances are that 
within the next year or two many of the public 
relations activities of the Michigan State Medi- 
cal Society will have their counterpart in the 
program of the Michigan State Bar. 


OTHER BAR PUBLIC RELATIONS ACTIVITIES 


Elsewhere around the country, bar associa- 
tion public relations activities with a few ex- 
ceptions consist of specific projects carried on 
without thought of a comprehensive program. 
The State Bar of Texas has indeed been dip- 
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ping into quite a wide range of projects, and 
has been dickering with some possible public 
relations counsellors, but it has been hampered 
in that regard by its limited budget occasioned 
by its abnormally small annual membership 
dues of only four dollars. Others already em- 
ploying or now contemplating use of public. 
relations counsel include the state associations 
of Illinois and Washington and the New York 
County Lawyers Association. 

By far the most popular single public rela- 
tions project among the bar associations is the 
radio program. Programs under state bar or 
local bar sponsorship are heard regularly in at 
least a dozen states and probably considerably 
more. An outstanding example is the “Wake Up, 
St. Louis” program presented over KXOK by 
the St. Louis Junior Bar and Junior Chamber 
of Commerce jointly, and which last year won 
awards for excellence from the American Bar 
Association and Variety Magazine as well as 
the Missouri State Junior Chamber of Con- 
merce. The Delaware State Bar association’s 
weekly program “The Lawyer Speaks” over 
WILM dealing with miscellaneous legal sub- 
jects has been very well received and has had 
favorable comments in the news. The Los 
Angeles Bar Association presents a bi-weekly 
ten-minute program over a small local station. 
The excellent broadcasts of the Iowa State Bar 
Association over WHO at Des Moines have 
been going on so long that they are probably 
entitled to be considered as having led the way 
in this field. Other regular programs under 
state or local bar sponsorship, often in the 
hands of the junior bar, are being produced in 
Grand Rapids, Flint and Dearborn, Michigan, 
in Kansas City, and in various cities in Arkan- 
sas, Massachusetts, Pennsylvania, Tennessee 
and Texas. There are doubtless others as well. 

The second most popular public relations 
activity of the bar associations is the speakers’ 
bureau. Lawyers are usually not unwilling to 
appear in public as legal authorities, for rea 
sons not hard to understand. Again the Bar 
Association of St. Louis, through its public 
information and public education committees, 
has made an outstanding record. In its firs 
year of operation nearly a hundred speaking 
engagements were made and filled. During 
April, 1948, bar association speakers delivered 
to history and government classes in each o 
the city’s public high schools a series of fou! 
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lectures on the historical origins of individual 
d freedom, freedom of speech, press and religion, 
d freedom under law, and the courts as protectors 
p of freedom. Also outstanding has been the 
1 speaking program carried out by the Hennepin 
ic-— County Bar Association of Minneapolis. This 
ng — association enlisted sixty-five volunteers for 
rk service in panel discussions, wherein each of 
four or five attorneys discusses some legal 
la- & topic for five or ten minutes. Among the sub- 
he & jects discussed, the attorney-client relationship 
or and the lawyer’s place in the community are al- 
at —& ways included. Nearly a hundred such programs 
bly — were put on last year before luncheon clubs, 
Up, § professional groups, parent-teacher associations 
by — and other local gatherings, and the Minnesota 
ber — State Bar Association is extending the same 
von & thing on a state-wide basis. Speakers’ bureau 
Bar — services of more or less formality are being ren- 
'as & dered by the bar associations of Nebraska, 
om- — North Dakota, Ohio, and Virginia, and in Se- 
on’s § attle, San Francisco and Kansas City, as well 
ver — a8 those already mentioned and doubtless many 
sub- — others. 
had Paid newspaper advertising, long frowned 
Los § on as unethical for lawyers, recently has been 
ekly § given A.B.A. approval when carried on by bar 
tion. § associations rather than individuals, and some 
Bar § notable starts have been made in that direc- 
have & tion. Among the best of these is the work of 
yably § your own Gary Bar Association, with which 
way — most of you are doubtless familiar, and which 
inder § has attracted nation-wide attention. The Ham- 
. the § ilton County Bar Association of Webster City, 
ed in § lowa, has completed three thirteen-week series 
iigan, § of the same order and is now in the midst 
rkan- § of the fourth. A survey conducted by the 
yesset B Webster City Chamber of Commerce a few 
well. § months ago disclosed that of fifty-three business 
ations § owners contacted, only five had not read the 
akers’ § advertisements. Of the forty-eight who had 
ing t0 § read them, forty-three thought them helpful 
ry rea § ad thirty-eight said they had been given a 
e Bat § letter idea of the true function of the lawyer. 
publie Four advertisements dealing with tax subjects 
ittees, § *PPeared around the first of the year, and al- 
; first @ ‘tough three new lay tax service offices were 
baking § “arted in the community during that period, 
During & 4 law offices reported a large increase in tax 
ivered B Work. 
bch of ® It appears fairly certain that there will be 
fou § " increasing volume of this kind of advertis- 





ing in the future, although some doubtless 
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Notice to the World 


The importance of recording legal documents is sometimes under- 
estimated. Many people feel that once an instrument. has been deliver- 
ed to them, properly executed, that this completely protects their rights. 


In matters affecting real estate it is particularly important that 
documents be recorded. Once on file, they give notice to the world of 
the rights of the parties to such instruments. 


If a document which has not been recorded is lost or destro.ed, 
considerable expense and difficulty may be encountered in attempting 
to prove the contents of that document. Your rights may also be im- 
paired by such loss. 


Another matter of importance is the fact that others may acquire 
superior rights by reason of your faifure to record your document. 


In Mr. G's case, a mortgage on real estate in his favor was not re- 
corded. The owner of the land, who gave the mortgage to Mr. G, sold 
the land without mentioning the mortgage to the purchaser. Although 
Mr. G had aright of action against the seller of the land, he had lost 
the lien of his mortgage on the land itself. 


However, not all documents need to be recorded. A brief consul- 
tation with your attorney will enable you to pretect your rights. 


YOUR LAWYER'S ADVICE IS A GOOD INVESTMENT 


Hamilton County Bar Association 


As a Public Service, the Hamilton County Bar Association is sponsoring @ series 
of informational articles dealing with legal matters of public interest. This is the 
3rd of the fourth series. 








share the sentiments of the Milwaukee Bar As- 
sociation, which considered the matter and dis- 
missed it as in poor taste. That, of course, 
would depend to a great extent upon what the 
advertisements contained. They may be written 
by amateurs in the advertising field, but they 
ought not to go into print until they have been 
examined and approved by someone competent 
to judge them from that standpoint. 

Miscellaneous activities exist in too great 
number and variety to be catalogued here. Very 
likely every bar association in the country has 
some policy regarding the releasing of news 
to the press from time to time. One specific 
project that ought not to be omitted here is 
the excellent motion picture dramatization of 
a jury trial in Seattle, Washington, which I 
had the privilege of viewing last winter in 
Chicago at the meeting of the Association of 
American Law Schools. I understood then that 
the film was.to be made available to others on 
either a purchase or rental basis. 


FINANCIAL CONSIDERATIONS 


Although financial considerations do loom 
large in any planning for a comprehensive pub- 
lic relations program, it is to say the least 
stimulating to note how many of the activities 
we have considered depend less on monetary 
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investment than on willing cooperation of 
members of the bar. Thanks to the trail blazing 
already done by the various pioneers in each 
field, and with assistance that may readily be 
secured from them, other associations can fol- 
low their lead at a minimum cost and with 
equally good results. Today any bar association 
that catches the vision, and their number is 
increasing by leaps and bounds, can embark 
at once on quite a substantial and worthwhile 
program simply by appointing the right men to 
a public relations committee and giving it a 
nominal appropriation for postage and _ inci- 
dentals and authority to go ahead. 

The Michigan State Medical Society has made 
its recorded radio program “Tell Me, Doctor” 
available to other state societies at cost, and 
a number of them already have begun its use 
or are now negotiating to that end. The Cali- 
fornia radio program has been offered to other 
associations, and various techniques developed 
by it in recent years have been adopted here 
and there around the country. The same thing 
could be done with many bar programs, and 
also, if desired, with many publicity releases, 
especially those containing feature material. 
Not much has been done with feature writing 
on legal subjects for popular reading. The 
speakers’ panels developed in Minneapolis de- 
mand chiefly voluntary cooperation and enthu- 
siasm on the part of individual members, and 
practically no money except for postage. Fol- 
lowing publication of an article describing them 
in the JOURNAL OF THE AMERICAN JUDICATURE 
SOCIETY a year or two ago, the secretary of 
the Minnesota association was swamped with 
requests for more information from all parts 
_of the country. 

Of all the radio programs mentioned, only 
those in Tennessee pay for radio time at com- 
mercial rates. Most of them are carried on a 
sustaining basis by the stations. The “Tell Me, 
Doctor” program is distributed to the stations 
and they either present it on a sustaining basis 
or find a local sponsor for it. Of course the cost 
of the time on the air is only one item of ex- 
pense in the production of a radio program, for 
such a project can do more harm than good 
if it is not expertly planned, prepared and pre- 
sented, but again, once that part has been done 
by those who can afford it, others who are 
interested can take advantage of it at: very 
slight additional expenditure. 
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HELP FROM THE A.B.A. 


Of special promise to state and local associa- 
tions is the work of the American Bar Associa- 
tion in this field. The project has been in pro- 
cess of planning and development for about 
two years or more and is now about ready to 
produce some results. The staff includes a com- 
mittee secretary and a publicity assistant, both 
on part-time employment, and a full-time sec- 
retarial assistant to the committee secretary, 
Its three major functions are stated to be re- 
lease of official news of the American Bar As- 
sociation, cooperation with other agencies of 
the Association in activities having a public 
relations aspect, and cooperation with other 
units of the organized bar in advancing public 
acceptance of mutual objectives. The latter 
function is of chief interest to other associa- 
tions looking for a chance to get started. 

Thus far such contacts have consisted pri- 
marily of requests for information and sug- 
gestions as to state and local bar association 
public relations programs, and the committee 
has simply referred them to associations known 
to have conducted successful activities of this 
nature without attempting to evaluate or give 
specific advice on the techniques and proce- 
dures involved. It is planned to expand this 
service as a clearing house for information 
concerning public relations acitvities being 
carried on by the organized bar throughout the 
country, through the process of building files 
of illustrative materials and discussions, by 
those who have organized them, of methods 
used in developing organized bar public rela- 
tions activities. I have no definite information 
of recent date, but it has been my understand- 
ing that there are plans for developing the 
affirmative phase of this part of the program 
through a periodical or news letter of some 
kind to be distributed directly to interested 
state and local bar officials. During the past 
year the A.B.A. committee also has been ex- 
ploring the possibilities and techniques in the 
various media of public relations that may be 
best adapted to meet the particular problems 
of the legal profession. Whatever may be u- 
covered in these studies that would be of value 
to the state and local associations in working 
out their programs will certainly be made avail- 
able to them. You will undoubtedly have 4 
chance to learn more about the A. B. A. program 
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and what it can do for you at the Seattle con- 
yention in September. 

Looking over the start that has been made 
in public relations work by the state and local 
bar associations and the American Bar Asso- 
ciation in the past few years, I become con- 
vinced that within a very short time there will 
be no reason for any bar association, great or 
small, ignoring the field, and further that very 
few of them will be ignoring it. Until we have a 
radical change of heart the country over with 
respect to bar association financing, none of 
us can hope within the foreseeable future to 
have anything like the $100,000 public relations 





The Indiana State Bar Association at its an- 
nual meeting last month voted by a narrow 
margin to approve the recommendation of its 
Committee on Jurisprudence and Law Reform 
that jurors should be permitted to take notes 
during trial. The vote was preceded by a lively 
debate, in which the chief speaker for the af- 
firmative was L. L. Bomberger of Hammond, 
chairman of the committee, and the leading 
opponent was Phil M. McNagny of Fort Wayne. 
The JOURNAL has secured from each of these 
men an amplified statement of his argument 
on that occasion, and we are pleased to present 
them to our readers herewith. 

Case law from a number of states may be 
found in 64 Corpus Juris 1012, § 789, with re- 
spect to civil cases, and 23 C. J. S. 1028, § 1367, 
with respect to criminal cases. The Indiana 
rule is stated in Cheek v. State, 35 Ind. 492 
(1871): “The juror is to register the evidence 
as it is given, on the tablets of his memory and 
not otherwise.” 

It would be interesting and profitable to 
compare the arguments of Mr. Bomberger and 
Mr. McNagny with the observations and ex- 
perience of lawyers and judges in those juris- 
dictions where the practice is permitted. If 
your state is among them, please write the 
JOURNAL as concisely as possible to what ex- 
tent it is actually practiced, what distinction, 
if any, is drawn between civil and criminal 


Should Jurors Be Allowed to Take Notes? 
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budget of the Michigan State Medical Society; 
but it does seem that a pattern is slowly being 
worked out whereby the more expensive parts 
of the job may be undertaken by those who can 
afford to do so, and the benefits of their in- 
vestment made available to other associations 
which can make use of them through their own 
resources of voluntary and contributed man- 
power, all under the guidance and tutelage of 
the American Bar Association. When that day 
comes, a new era will dawn in both the mate- 
rial prosperity and the public influence and use- 
fulness of the American Bar. 


cases in this respect, which of the arguments 
here offered have been proved or disproved in 
your state, and your own comments and con- 
clusion as to whether or not it is desirable. 


Jurors Should Be Allowed to Take Notes 
L. L. BOMBERGER 


The proposal of the committee is that jurors 
be permitted to take notes during the progress 
of the trial and to have the written instructions 
by the judge in the jury-room during their de- 
liberations. These proposals are closely related 
and are made upon the theory that jurors 
should have legitimate aids to their memory. 
To expect a juror to remember the charge of 
the court is to expect the impossible. To expect 
him to remember all of the evidence is differ- 
ent only in degree. 

It seems inconsistent to permit a trial judge, 
trained in the art of hearing and weighing 
evidence, sitting with or without a jury, to 
take notes of the evidence, and to deny to 
jurors with little or no experience the right of 
this aid to their memory during their delibera- 
tions. The philosophy of this argument would 
seem to be that men are divided into two groups 
mentally—those who perchance need, or at 
least may have, the benefit of notes, and on 
the other hand those who, obviously in greater 
need, shall be denied this aid. In other words, 
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laymen who are less skilled, if at all, must re- 
solve their recollections of the evidence as 
understood by a majority of the jury, with no 
aid whatsoever except the doubtful, possibly 
highly colored, and at least partisan presenta- 
tion of interested lawyers. 

It is not to be assumed, at least without the 
benefit of some experience and experimentation, 
that jurors will take copious notes. Matters of 
figures would be appropriately recorded, and 
perhaps some memoranda be made as to the 
demeanor of a witness. No harm would be done 
and no time lost, no concentration limited, by 
noting the names of witnesses and upon which 
side they testified. This is especially true in a 
long trial. 

The point is made that the best note-taker 
might be the most persuasive juror. If so, that 
only tends to prove his superiority as a juror. 

The opposition admits that both judges and 
lawyers very frequently, in the interest of ac- 
curacy, consult the court reporter’s record of 
evidence. Is a juror’s memory to be accounted 
as of greater reliability than that of Court or 
counsel? Those who oppose the plan can hardly 
deny that this is a fair construction of their 
position. The only alternative is to permit the 
jurors to guess and argue over the points of 
evidence, a practice which too often produces 
compromise verdicts. It is well-known that, 
especially in lengthy trials, jurors get into a 
state of helpless confusion and contradiction as 
to important facts. 

It is entirely possible that note-taking would 
not be an unmixed blessing, but certainly to 
permit judges to make notes and to deny it to 
jurors is an unmixed evil]. It is not inconceiv- 
able that the possible defects in the plan so 
ably pointed out by the opposition may prove 
it to be less desirable than the present method, 
but certainly no catastrophe will follow its 
adoption, and no insurmountable obstacle will 
prevent its elimination if it proves to be un- 
workable. 

Reason, logic and experience suggest giving 
the plan a fair trial. 


Jurors Should Not Be Allowed to Take Notes 
PHIL M. MCNAGNY 

Mr. President, I would like to state my ob- 

jections to the proposed new rule permitting 


jurers to take notes during the trial. 
The theory behind it is beautiful on first 
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impression; but like so many beautiful the. 
ories, on careful analysis it is fundamentally 
unsound and wholly impractical. 

It makes the best note-taker the most influ- 
ential juror. Note-taking is an acquired ability 
which demands training and practice. The ay- 
erage juror, particularly in our rural com- 
munities, has had little, if any, training along 
that line. If the proposed practice was adopted, 
he would be ill at ease and have a feeling of 
inferiority in the field of note-taking, although 
he might well be equal to or superior in intelli- 
gence to other jurors more adept in that re. 
spect. 

It has been suggested that note-taking will 
be permissive and not compulsory. The answer 
is that if one juror takes notes, the others will 
inevitably follow lest they be considered less 
diligent or less efficient than those who do 
take notes. 

How reliable will the notes be, with each 
juror taking down the points which strike his 
fancy? He may note the statement of one wit- 
ness and fail to take down the evidence of other 
witnesses directly contradicting it. He may 
note down trivial matters and overlook the 
vital facts in the case. 

Cross-examination is, or at least should be, 
the acid test of the reliability of a witness. But 
it will be difficult, if not impossible, to make full 
and accurate notes on cross-examination, be 
cause the tempo is necessarily much faster. 

Does a lawyer who prepares to emphasize 
an important piece of ‘evidence in his argu 
ment to the jury rely upon his notes taken 
during the trial? Certainly not. He goes to the 
court reporter to find exactly what the testi- 
mony was. If his notes cannot be relied upor, 
how about the reliability of the notes of 4 
group of untrained laymen? 

Courts of appeal refuse to weigh the evi 
dence on the ground that a trial judge, whi 
has the opportunity to see and hear the wit 
ness and observe his demeanor on the stand, 
is in the best position to determine whether the 
evidence is sufficient to sustain a verdict. This 
opportunity granted to the trial judge shoul 
be equally important to the jurors. Why shoul 
it be interfered with by assiduous note taking! 
Often what a witness says is far less importall 
than the way he says it. 

In a long trial the novelty of note taking 
will wear off, and when it does the notes wil 
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y become more fragmentary and desultory. Ju- 
rors will take full notes during the plaintiff’s 
= case, and few, if any, notes when they reach 
ty the defendant’s evidence. This will result in 
~ giving an unfair advantage to the party who 
ms opens the case. 
ng And what will be the nature of the delibera- 
ed, tions in the jury room? Will there be a dis- 
of cussion of the broad features of the case, or 
igh rather a heated dispute as to the correctness of 
Hli- the hodgepodge of notes that have been taken 
~*~ by twelve different individuals? Will not cer- 
tain jurors, imbued with the pride of author- 
will ship stubbornly insist upon the correctness of 
a their own notes and the importance of the 
will evidence they have noted, and will not others, 
led with few and uncertain notes, yield to those 
do with more voluminous ones? Many of our peo- 
ple are unduly impressed with the importance 
ail of the written word. This is one prejudice 
“hi which we need not carry into the jury room. 
il What is to prevent a dishonest or prejudiced 
ther juror from falsifying his notes and through 
this means misleading his fellow jurors and 
“a thus bringing about an unjust verdict? 
In general, will not this note-taking business 
1 be lead to endless controversy and utter confu- 
; sion? 
a The argument is advanced that if the trial 
be. judge in an equity case is permitted to take 
° notes, jurors should be permitted to do so. The 
“ answer is simple. The judge can stop a wit- 
‘asi ® ness if he chooses, or even question him to 
arg’ @ verify his evidence. He may and often does 
— call in the court reporter to check the testi- 
0 Ue mony. A juror can not do any of these things. 
test: B it an experienced trier of facts, acquainted 
pr with the pleadings and familiar with the law 
of #® is not more capable of picking out the control- 
, ling facts than the average juror, we should 
e yn change our method of selecting judges. 
’ br How are jurors to be selected? In self-pro- 
e a tection, will not counsel be required to check 
— on the note-taking experience of the prospec- 
th tive jurors? Are persons versed in note taking 
Qe wd to be chosen and farmers and working men re- 
should lected? Are we going to substitute for the qual- 
aking! ities of integrity, common sense and good 
vortatt @ /Udgment the mere ability to take good notes? 
It is the duty of counsel trying a jury case 
taking @ °° analyze the important facts and to point 
og wil Ut in argument the real questions to be de- 





cided. There is little danger in misrepresenta- 
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tion of the evidence in the presence of oppos- 
ing counsel. To say that a jury is not capable 
of becoming fully acquainted with the facts 
under such procedure without taking notes of 
its own is a reflection upon both the intelli- 
gence of the jury and the ability of the trial 
lawyer. 

The proponents of the rule concede that note 
taking would not be an unmixed blessing, 
but say that no catastrophe will follow if it is 
adopted. It is difficult to change rules of pro- 
cedure once established, and there is no war- 
rant for the adoption of a new rule on the 
ground that it should be tried out in spite of 
its disadvantages. No new rule should be adopted 
unless it clearly appears that its results will be 
beneficial. 

I am not an obstructionist. I believe in the 
simplification and improvement of trial proce- 
dure, but in my judgment this proposed rule 
will not bring about any improvement, but will 
complicate rather than simplify the trial of 
jury cases, will result in utter confusion, and 
will in no way serve the ends of justice. In 
my opinion the rule should be rejected. 





Higher Bar Admission Standards 


On February 9, 1948, the Missouri Supreme 
Court amended the Rules to eliminate study 
in a law office as sufficient education to qualify 
for admission to the bar, effective September 
1, 1948. Any student who begins his studies 
after that date who desires admission to the 
Missouri bar, must complete the prescribed 
course of studies of an institution approved by 
the Council on Legal Education and Admissions 
to the Bar of the American Bar Association. 
Any persons whose legal education has been 
received in a law office will be ineligible for 
bar admission after September 1, 1954. 

Missouri’s move in this regard is in line 
with the general trend toward the raising of 
bar admission standards in various parts of 
the country. 

There has been a steadily increasing demand 
in Georgia for a raising of the standards of 
admission to the bar of that state. At present, 
Georgia is the only state with no formal edu- 
cational requirements and this situation has 
enabled persons to practice law there who 
would not be permitted to practice anywhere 
else in the country, with consequent bad effect. 
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There is also strong sentiment in Tennessee 
in favor of increasing the educational require- 
ments for admission to the bar of that state. 
Tennessee now requires two years of pre-law 
and two years of law. 

Aubrey F. Folts, president of the Tennessee 
bar, in a recent address at the University of 
Tennessee College of Law, urged his audience 
to support the demand for higher bar ad- 
mission requirements, pointing out that not 
only. was it to the public interest to maintain 
high professional standards, but also to the 
interest of the profession in general, especially 
in view of the fact that the increase in the 
number of lawyers was exceeding the public 
needs. Mr. Folts further strongly recommended 
that the standards of admission to some of 
the law schools in the state and the quality 
of training in those schools, be raised to a 
level comparable to that of the state university. 





Philadelphia Clientele Expanded 


The extent to which a bar association lawyer 
reference service enlarges the clientele of the 
community’s lawyers is indicated in the first 
report of the new Lawyer Reference Service 
of the Philadelphia Bar Association, which 
found that of 385 persons interviewed during 
the first month of operation, 209 had never con- 
sulted a lawyer before. 201 of them had been 
brought in as a result of newspaper publicity on 
the new service, which is a parallel to similar 
establishments in operation under bar asso- 
ciation sponsorship in Chicago, St. Louis, Cin- 
cinnati and other large cities. 

The service, which was begun on April 14, 
has already been notably successful. Anyone 
having a legal problem may interview W. Clark 
Hanna, the attorney in charge, for a fixed fee 
of one dollar. If necessary, Mr. Hanna will 
then refer the individual to a member of the 
lawyers’ panel, who will give a consultation 
not to exceed one half hour for a fixed fee of 
five dollars. If additional service is required, 
the attorney and client will agree on the fees 
in advance, and they will be in line with the 
purpose of the service. Referrals are made in 
alphabetical order, and a large proportion of 
the members of the county bar have applied 
for membership on the panel. 

Of the total number of persons interviewed 
during the first month of operation, 204 were 
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referred to members of the panel, 114 did not 
require an attorney’s services, and the balance 
were referred to the Legal Aid Society, which 
furnishes free services to needy clients. 





Progress in Improvement of Divorce Laws 


In the April, 1947, JOURNAL, an article en- 
titled “The National Tragedy of Divorce” 
called attention to the seriousness of the di- 
vorce problem in the United States. Since that 
time substantial efforts have been made in a 
number of states to remedy some of the defects 
in the existing divorce laws. Unfortunately, to 
date most of those efforts have been unsuccess- 
ful, but a review of the results does indicate 
a trend in the right direction. 

The article mentioned the extremely fruitful 
investigation carried on by a committee of the 
Chattanooga (Tennessee) bar. That commit- 
tee pointed out specific abuses of the state di- 
vorce laws which had occurred in the city 
and made concrete recommendations for the 
improvement of the situation. It also appealed 
to the Georgia bar to make an effort to secure 
the passage of legislation to eliminate the evils 
which had developed from Tennesseans cross- 
ing into certain border counties of Georgia, 
where “marrying justices” were ready t 
marry them quickly and indiscriminately. Be 
cause of the various steps taken in consequence 
of the committee’s work, Mr. Clarence Kolwyck, 
the chairman, now has the following to report: 

“The number of divorces has steadily de 
creased since the filing of our report and the 
number of marriages in Hamilton County has 
steadily increased. 

“I am convinced that our report helped to 
make Georgia marriages between Hamilton 
County (Tennessee) citizens somewhat uwr- 
popular. Of course the national divorce rate 
has likewise decreased in the last two years 
but I do not think our local decrease is all 
chargeable to national trends as our rate of 
decrease is larger than the national decrease 

“Another wholesome result of our report | 
the fact that divorces are more seriously re 
garded by both the courts and attorneys. Better 
attention is given the pleadings and decrees 
and there has not been a single instance o 
fraudulent decree having been taken since the 
filing of our report.” 

The Georgia bar has acted to tighten th 
marriage laws of that state, and it is very p%® 
sible that the next year will bring legislativ 
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action to correct the situation in the border 
counties. 
The Illinois legislature enacted legislation 


ot 
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. which would have established a divorce division 
in the Circuit and Superior Courts of Cook 
County and also made a number of changes in 
the divorce procedure. The courts were to be 

ws : : - : 
permitted to appoint special masters in chancery 

n- to conduct preliminary hearings on divorce com- 

se” plaints, child custody, alimony, and other mat- 

di- ters. Another provision gave the courts author- 

nat ity to restrain either spouse or third parties 

ae from doing anything while suits are pending 

cts which might interfere with a reconciliation. 

to Unfortunately, the statute as first drafted was 

88° & recently held unconstitutional by the Illinois 

ate B supreme Court, but on grounds having nothing 
to do with the substance of its provisions. 

‘ful The Massachusetts legislature rejected a bill 

the to allow guilty parties in divorce actions to 

nit § remarry as soon as their decrees become final. 
| di Under the present law a guilty party may not 
city § marry until two years after the decree becomes 
the & final. The Oregon legislature refused a bill to 
aled B reduce the waiting period for remarriage from 
cure ® six months to sixty days, and the Delaware 
evils B legislature voted down a proposal to make final 
ross divorce decrees effective three months after 
rgia, © the issuance of the decrees, instead of the pres- 

Y © & ent full year. 

Be § The Iowa legislature rejected a bill to in- 

lence ® clude incompatibility as a ground for divorce, 

vyck, B and California refused a bill to permit auto- 
port: B matic divorces after seven years of separation. 

y de & California also turned down a proposal to 

J be abolish interlocutory decrees. This would have 

y 1% & vermitted divorces in six months, while under 

ed to @ the present law the final decrees are not issued 

nilton Until one year after the interlocutory decrees 

; ul Bare granted. 

rate 

years 

is all 

ate of Legal Research in London 

Tease. The University of London has announced the 

na opening in June of the Institute of Advanced 

better Legal Studies in the parent city of the Com- 
ecrees en Law. For many years interested Londoners 
nee of Mave aspired to set up an institution which 
ce the would provide a focal point of legal research 

it the United Kingdom and British Common- 

n the@Wealth. In addition to providing formal in- 

y por Mstruction leading to the degrees of master of 





laws and doctor of philosophy in law, the In- 
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stitute will furnish an excellent opportunity 
for the exchange of information by conference 
and correspondence. 





Comics Code Adopted by Publishers 


The Association of Comics Magazine Pub- 
lishers announced on July 1 the adoption of 
a code of minimum editorial standards, the 
object of which is to eliminate from comic 
magazines all elements having a misleading 
and corrupting influence on youth. With refer- 
ence to the portrayal of crime, the code pro- 
vides: 

“Crime should not be presented in such a 
way as to throw sympathy against law and 
justice or to inspire others with the desire for 
imitation. No comics shall show the details 
and methods of a crime committed by a youth. 
Policemen, judges, government officials, and 
respected institutions should not be portrayed 
as stupid or ineffective, or represented in such 


a way as to weaken respect for established 
authority.” 


It is pointed out that practical application 
of the code may not be evident for a number 
of months, since comic magazines are usually 
prepared at least three months in advance. 





Milwaukee Bar Votes to Endorse Missouri 
Type Judicial Selection Plan 


Approval by a large majority of a proposal 
for a modified appointive-elective judicial] selec- 
tion system similar to that of Missouri has 
been voted by the members of the Milwaukee 
Bar Association following approval early in 
March by the Executive Committee of recom- 
mendations to that end offered by a Special 
Courts Committee appointed last December. 
The vote of the members was 315 for and 95 
against the plan, with many of those voting 
against it actually favorable provided certain 
details were added or changed. 

A plan drafted by the Committee and entitled 
the “Milwaukee Bar Association Judicial Selec- 
tion Plan” was published in its monthly maga- 
zine The Gavel. It provides for the filling of 
judicial vacancies by appointment of the gov- 
ernor from a list of nominations submitted by 
a State Judicial Commission in the case of 
Supreme Court vacancies and a Milwaukee 
County Judicial Commission in the case of va- 
cancies in any of the constitutional or statutory 
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courts of Milwaukee County. Such appointees 
are to hold office until the end of the next gen- 
eral election year, and are to have the privilege 
of running for another term on a separate judi- 
cial ballot without party designation and with 
no competing candidate, the sole question to 
be “Shall Judge... .of the... .Court be retained 
in office? Yes. No.” The plan could be adopted 
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by local option election in any other county of 
the state. There is also provision for removal 
of judges by means of a judicial proceeding 
heard by the State Judicial Commission, and 
the plan also includes retirement of judges for 
both disability and age, with a pension amount- 
ing to one half last salary or more if the legis- 
lature so provides. 





The Reader’s Viewpoint 


Stomping with the Feet 
To the Editor: 


In connection with Dr. C. S. Potts’ article 
on criminal procedure in Texas, February issue, 
page 145, last week in Nueces County, Texas, 
District Attorney J. D. Todd had occasion to 
prepare a complaint against a Latin American 
resident for “stomping” another man to death. 

I think he cured the defects in Gragg v. State 
by alleging that the killing was done by 
“stomping the deceased with his feet, while 
wearing high-heeled boots.” 

S. L. GILL 
Raymondville, Texas 





“Picayune Fault-Finding” 
To the Editor: 


The inclusion in the JouRNAL for June, 1948, 
of the report of Charles O. Porter on the ad- 
ministration of justice in Hamilton County 
was a profound shock to me. 

This report was conceived, nurtured, financed 
and presented as political propaganda for thé 
so-called Hamilton County Good Government 
League. The report actually finds no fault with 
the administration of justice. It cites no in- 
stance of the innocent being convicted and no 
instance of the guilty going free (though he 
indicates that if he were elected judge some 
of the guilty would pay a greater penalty). 

The report specifically disallows any claim 
of venality or any control of the courts by out- 
side influence. It makes no complaint of delay 
in the administration of justice; in fact it com- 
plains that justice is administered too prompt- 
ly, or at least too quickly. 


As a matter of fact, its entire sum and sub- 
stance is a group of carping, picayune fault- 
findings, some theorizing upon administrative 
procedures in matters which have received 
careful practical consideration and been thus 
far rejected by the people of Hamilton County, 
and some malicious complaints that the Re- 
publican Party exercises more influence in the 
selection of judges in Hamilton County than 
does the so-called “Good Government League.” 

Your adoption and approval of this report 
and its broadcast over the nation to the dis- 
credit of what your own editorial staff admits 
to be a court and bar comparing “favorably 
with the best” completely destroys my faith in 
the efficacy of your efforts and my willing- 
ness to give them any further financial sup- 
port. 

AvuGUSTUS BEALL, JR. 
Cincinnati, Ohio 





Unanimous Jury Verdicts in 
Criminal Cases 

Letters to the editor in that admirable pub- 
lication devoted to the promotion of the more 
efficient administration of justice, the JoURNAL 
OF THE AMERICAN JUDICATURE SOCIETY, pose 
the eternal question: Is it not better to acquit 
ninety-nine guilty than to convict one innocent 
man? 

We note that a gentleman from Shreveport, 
Louisiana, one Julius T. Long, records his 
emphatic, “No!” and gives his reasons: 

“No, it is not better that ninety-nine guilty 
outlaws be turned loose on society rather than 
one innocent man be convicted. Ninety-nine 


robbers or murderers can do ny times more 
harm than the conviction of one innocent man 
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can do.” [For the complete text of Mr. Long’s 
letter, see 31 J. Am. Jud: Soe. 187 (April, 
1948).] ; 

Well, Mr. Long is speaking only of criminal 
cases. We are prepared to go along with efforts 
to promote legislation requiring less than una- 
nimous jury verdicts in civil cases. But we still 
don’t think it is in the interests of justice to 
take any possible chance of sending an inno- 
cent man to his death, or deprive him of his 
inherent right to liberty and an unsullied repu- 
tation. ar 

We've been on juries in criminal cases and 
we know enough about how they operate still 
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to plunk for an unanimous verdict. We don’t 
think much of the reasoning that goes on 
behind closed doors but the dissenters who 
make their line of thought stick are just as 
liable to be right as those that run with the 
herd. Conviction is too important to the in- 
dividual at the bar of justice to permit any 
doubt of guilt or innocence to be less lightly 
regarded than it is now. 

Yes, until something better comes along, we 
are inclined to favor keeping unanimous ver- 
dicts in criminal cases. 

THE LEGAL RECORD 
Detroit, Michigan 





The Literature of Judicial Administration 


Books 


Law Training in Continental Europe, by Eric 
F. Schweinburg. New York: Russell Sage 
Foundation, 1945. Paper, 129 pp. $1.00. 


This little work outlines briefly the principles 
of legal training on Continental Europe. In 
sketching the essential features of the training, 
the writer makes a number of highly interest- 
ing comparisons between what he terms the 
“university-type Continental law study” and 
the “school-like character” of American insti- 
tutions. He points out that most European 
legal training consists of two equally important 
parts: that offered by the university, and that 
provided by an elaborately defined system of 
apprenticeship, and also discusses a number of 
other marked distinctions between the two 
systems of training. 

The author, a graduate of the University of 
Vienna and now an American citizen, has had 
an excellent opportunity to observe the two 
systems in operation; and the result is an 
analysis which is both critical and compli- 
mentary of each system. 

Certainly Americans who are concerned with 
the progress of legal education in the United 
States—and all should be—can profit greatly 
from a consideration of the essential features of 
Continental legal education. An _ intelligent 
comparison of the two systems will serve to 


illuminate the best in each and perhaps furnish 
the germ from which will develop improvements 
over the existing practices in both. This volume, 
which considers not only the broad aspects of 
European legal training but also devotes par- 
ticular attention to the systems of Austria, 
France, Germany, and the Soviet Union, repre- 
sents an excellent starting point for such a 
comparison. 





ARTICLES 


Annual Report of Texas State Bar Commit- 
tee on Criminal Law and Procedure, Texas 


Bar Journal, May, 1948, pp. 306-7. 


“Practical Uses of Declaratory Actions,” by 
I'uke Duvall, American Bar Association Jour- 
nal, May, 1948, pp. 379-382, 482-435. 

“Rules for New Jersey Courts: Bar and 
Public Assist Judicial Rule-Making,’”’ American 
Bar Association Journal, June, 1948, pp. 445- 
447. 

“The Selection and Tenure of Judges,” by 
Ernest A. Inglis, Connecticut Bar Journal, 
June, 1948, pp. 106-118. 

“Unauthorized Practice,” by John D. Ran- 
dall, Tennessee Law Review, June, 1948, pp. 
814-382. 

“Problems in Labor Arbitration,” by J. 
Noble Braden, Missouri Law Review, April, 
1948, pp. 148-69. 
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New Members of the American Judicature Society 


Scott P. Cramrron 


Guntersville J 
a 
Magcus E. McConngELL, Jr. G 


J o Loca, So. 

puotlie J 
o! R. 

; LBERG, 

James N. OGDEN 

C. M. A. Rogers 

J. Epwarp THORNTON 

Garnet Van ANTWexrP, III 


Epwin A. Mooers, Jr. 
Epwarp P. Morcan 
JamMEs W. Morais 
James R. Mugpuy 


EuGENE O'Donwr, Jn. 
“= H. OgHMANN 


JoHN J. Wi1Ls0N 


Indiana 
India lis 
Pau. E, M 
Kentucky 
Anchorage 
Joszpu M. Ryan, II 
Ashland 


Astor Hoce 
Hazard 
JaMEs M. CHRISOVERGIS 


WuiuuiumM D. Wison, III 
THEODORE WURMSER 
James Bosweit YounG 


B. T. Moyninan, JR. 
Paducah 
A. WiiiaMs 
Paintsville 
Ep. H. Kino 
Pineville 
L. Bryant 
Prestonsburg 
Josern D. Hames, Jn. 


R 
Oscan M. SmirH 
Shepherdsville 
Linpsay Rmoway 
Stanford 


G. Baxter 
Versailles 


Bast 
E. F. Mipison 


J. Monnoz Simmons 


J. W. Law 
DRY 
= 


coal ve St. AMANT 


A. Witmor DaLFEeres 

JaMEs DoMENGEAUX 
Lake Charles 

Atvin O. Kino 

G. T. Owen, JR. 

THomas F. Porter 


utcher 
Sicur Martin 


any 
R. A. Fraser, Jr. 
Monroe 
A. Mitirmc BERNSTEIN 
Henry BERnstTEIN, JR. 
James D. Sparks 
M. C. THompson, JR. 
New Orleans 
Arruur F. Basin, Jr. 
Woon Brown 
Perer C. CaBRAL 
Sal R. CHRIsTOVICH 


Wnuium E. Waicnt 
Lours H. Yarrutr 


Shreveport 
Winston W. Brown 
Drxon CaRROLL 


Powe. A. CasEy 


. W. Jackson 
E.mo P. Lez, Ja. 
Jutius T. Lone 


Farmington 
BENJAMIN BUTLER 
Lewiston 


Joun J. MaHon 
incoln 


Epwarp A. WEATHERBEE, Jr. 
Portland 

ArgTHuR CHAPMAN 

Francis P, FREEMAN 

Wurrep A. Hay 

WiuiuM B. Nutty 


Maryland 


Baltimore 
Ciype Y. Morris 
Glenn Dale 

Paut Kren 


Nevada 
Las var 
Wim G. RuymMann 


North Carolina 


ow 
Joun F 


Oklahoma 


 ilarrmews 


Tulsa 
F. Carvin SwINpDELL 
A.seat C. Kipp 
Texas 


Dallas 
G. H. Crane 


Utah 


Salt Lake City 
Oscar W. Movie, Jr. 


Virginia 
Alexandria 

Joun P. Strauss 
Falls Church 

Joun A. K. Donovan 


How much longer are the people going to treat the jury trial as a roped 
arena where the lawyers thrust and parry at will, and the judge sits gagged by 
a statute, a constitution, or a court decision?—George M. Hogan. 





